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INTRODUCTION 

In the current scenario, even after having a pillar like structure as the Constitution 
to govern a country like India, we do not possess a system which can insure justice 
to all spheres of our society. And when it comes to the class of people with 
disability, it is all the more obscure. It highlights the institutional failure of our legal 
system which fails to provide for the rights of disabled even after having provision 
regarding the same in our legal texts. And addressing such failures is imperative 
not only to bring forth the reality but also to suggest mechanisms where a liberal 
approach beyond the literal interpretation of such legal statutes or text can help 
accommodate the needs of the vulnerable lot of our society. Going beyond its 
peripheries and interpreting beyond the text and context can help align the needs 
of such class of our society whose rights and its preservation are actually a need of 
concern in the current times. 

In the case before us, Eera, a Thirty-eight-year-old mentally handicapped woman, 
suffering from cerebral palsy, was represented by her mother wherein she urged 
the court to allow her to be tried under the POCSO Act, 2012 which covers the 
cases of sexual assault of anyone who is a ‘child’.1 The court in the present case did 
not allow her to avail the child-friendly procedure as under POCSO Act by stating 
that interpreting mental age as under that of physical age was going beyond what 
the statue of POCSO provides for.2 Such an interpretation would run contrary to 
the law of the statue and hence the victim was not allowed to be tried under the 

                                                             
1 Eera through Dr Manjula Krippendorf v. The State (NCT of Delhi) and Anr, (2017) 15 
SCC 133 
2 Prachi Bharadwaj, “Mental Age of a person does not make him/her a child under the 
POCSO Act”, July 21st 2017, https://blog.scconline.com/post/2017/07/21/mental-age-
of-a-person-does-not-make-himher-a-child-under-the-pocso-act/ 
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child-friendly procedure. Therefore, this article underscores the limitations in the 
petition which was based on the medicalised notion of evaluating a disability. The 
article ultimately argues on the need to break the shackles of judicial restraints 
especially where there is an impending need for improving the access and 
interaction of the disabled population with the legal system. 

A CRITICAL SUMMARY OF THE JUDGEMENT 

The Arguments before the court were as follows-  

The petitioner advanced before the court the need for Eera to avail the child-
friendly procedure as well as the compensation to be routed through the POCSO 
Act. It was argued that the word ‘child’ must be interpreted liberally so as to include 
even those with mental age below 18 years of age.3 The petitioner pushed for a 
purposive interpretation of the legislation so that it is benefiting and serves its 
purpose well. The need for purposive interpretation was sought on the ground that 
it would be an anathema to not let beneficent legislations such as the POCSO Acts 
which were enacted to serve the vulnerable class to not extend to the disabled class 
of citizens who are worse off than those defined under the Act itself. A corollary 
was also drawn from the Indian Penal Code, 1860 by citing cases which showcase 
that dignity of a child and mental capacity has been understood by the court as 
being relevant to criminal justice.4  

During the course of the proceeding, the accused died and the judgment came at 
a standstill. At this point, the plaintiff argued that the court should still adjudicate 
not because the victim had not been neither been compensated or rehabilitated but 
because there was an imperative question of law to be solved. On the other hand, 
the lawyer representing the accused, majorly stressed upon the literal interpretation 
of ‘child’. He drew the source of his arguments from the United Nations 
Convention of Rights of the Child 1989 which does not regard the mental age as 

                                                             
3 Bharat  Singh   v. Management of New Delhi Tuberculosis Centre, New Delhi and 
others, (1986) 2 SCC 614; Githa Hariharan (Ms.) and another v. 
Reserve   Bank   of   India   and   another, (1999) 2 SCC 228 
4 “Rape Accused Dead; But SC Keeps Case Alive to Decide Victim’s Interest”, (21st Jan 
2017), https://www.livelaw.in/rape-accused-dead-sc-keeps-case-alive-decide-victims-
interests/ 
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a relevant factor.5 He emphasised on how the intention of the lawmakers was never 
to make such a distinction because if so was the case it would have been mentioned 
explicitly in the statutes. Drawing the attention of the court towards various 
provision in POCSO where mental disabilities have been separately referred to, 
when needed. He also emphasized that any interpretation beyond the plainly 
worded legal provision would lead to ambiguous interpretation which also has the 
potential to defeat the purpose of the Act and derail the proceedings by enabling 
the parties to venture into the correctness of mental age.   

The judgement entails the verdict of the following judges-  

the crux of the judgement lies in the standpoint that any liberal interpretation 
would lead to the violence of the legislation. Justice Misra cites the reasons in his 
judgement for being drawn between the textual or liberal interpretation of the 
legislation. He relied on the “text and context’ of the provision as he believed that 
it would amount to going beyond the legislation without there being any statutory 
mechanism or guidelines for the same.6 He further went ahead to substantiate his 
stance by pointing out that the legislature had expressly provided for the interests 
of the disabled where it had intended to refer to them. 

He further draws our attention to the mechanism of age determination of a person 
in cases where it is necessary for the deliverance of the judgment. By a tangential 
reference to the Juvenile Justice (Care and Protection of Children) Act, 2015 where 
a procedure for this is available, Justice Mishra tries to state how the Parliament 
has fixated the age determination to be seen from that of a biological prism. But 
statues such as POCSO where no such mechanism is available, age of a person is 
determined by relying on school certificates, birth records or radiological tests. In 
case the mental age was an issue, it would be resolved by reliance being placed on 
medical expertise as through Section 45 of the Indian Evidence Act, 1872.7 Hence, 
the presence or the absence of a procedure for age determination within the 
statutes does not really provide a reason either for or against the plaintiff's 
argument.  

                                                             
5 “Does Age Encompass ‘Mental Age’?”, (March 10, 2017, 19:30 IST), 
https://www.thehindu.com/opinion/op-ed/does-age-encompass-mental-
age/article17436626.ece 
6 Supra Note 1 
7§45 of Indian Penal Code, 1860 
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Similarly, Justice Nariman also emphasized on how POCSO always intended the 
interpretation of age as biological age in its provision. He found merits in the 
arguments of the defendant accepting that a clear reference had been provided 
wherever the legislature intended to refer to mental disability of bodily handicap 
and to substantiate the same, he refers to Section 5(k) of the POCSO Act.8 He 
then goes on to say how Section 13, which talks about penalizing the ‘use of child’s 
sexual organ for pornographic purpose’ only intended to refer to children as what 
is construed by their biological age. Had the section meant penalising adult’s sexual 
organ as well (in case of mental disability) then it would have clearly demarcated 
the same.  

By referring to the Medical Termination of Pregnancy Act, 1971, he states how the 
law has clearly distinguished the two categories of ‘mentally ill persons’ and 
‘minors’ under Section 2(b) and 2(c) of the said Act respectively.  Hence an 
overlapping interpretation of both the categories would defeat the purpose of such 
statutes which are already in place. He concluded his point by asserting that the 
legislature was well aware of this distinction when enacting POCSO and hence 
chose not to include those with mental handicap for an intended purpose.  For the 
above-stated viewpoints, the court was straightforward in deciding the merits of 
the case relying only on the debate of mental age. Right from the start, it was quite 
clear that the weight of legal authority was quite against the petition.  

ANALYSIS OF THE STATUTES INVOLVED IN THIS CASE 

It is imperative to compare the legal regime in place in POCSO as well as in 
Criminal Procedure Code (CrPC) so that a detailed analysis could be made as to 
what all beneficial support structural mechanism are available under POCSO9 Act 
and the CrPC10.  To start with, both the statutes recognize and have their respect 
procedure in place for cases of sexual abuse with women be it a child or an adult 
or a handicapped individual. The glaring difference is that the process under the 
POCSO Act entails greater supervision of the parents or guardian of the victim 
especially in times of their interaction with the police, medical institutions or the 
Magistrates. 11  More precision is observed especially in the trial procedure by 
allowing the presence of an interpreter or special educator while the statement of 

                                                             
8 §5(k) of The Protection of Children from Sexual Offences Act, 2012 
9 The Protection of Children from Sexual Offences Act (POCSO), 2012 
10 Code of Criminal Procedure, 1973 
11 §§26(1), 27(3), 27(4), Protection of Children from Sexual Offences Act (POCSO), 2012 
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the child is being recorded.12 Also, unlike the criminal procedure for adult victims, 
the medical examination of a child under POCSO can only be conducted by a 
woman medical expert. 13  And while both CrPC and POCSO have victim 
compensation regimes in play, the POCSO Act has no cap on the amount of 
money that must be awarded to the victim.14 All these add to the reason why 
plaintiff pushed for a child-friendly procedure as under the POCSO Act as such a 
procedure would have been more favourable than those available for an adult 
handicapped woman. 

At the same time, there are a few irregularities in POCSO that the plaintiff failed 
to regard. Firstly, there is a mechanism in place under the criminal procedure which 
recognises disabled adult woman and their rights when compared to the POCSO 
Act where the ‘said class’ is missing its mention at the first place. Secondly, the 
identification procedure during the investigation is closely guarded under the 
CrPC15 than under the POCSO Act.16 Along with that, adult disabled women are 
entitled to be tried by a woman judge17 only and their statement in front of the 
Magistrate can be taken in place of their chief examination. 18  Many other 
advantages such as free medical treatments and other facilities are also noteworthy.  
But in Eera’s case, conduct of the procedure didn’t matter much as the trial had 
already begun. What was quintessential was determining the compensation she was 
entitled to. Being a disabled woman with various kinds of needs, the assessment of 
her compensation stands different than that from the usual sexual abuse victims. 
It was the constant juggle of making the trial as well as the end result ‘victim 
friendly’ that has made the decision a debate when it comes to mentally challenged 
disabled woman. 

INSTITUTIONAL LACUNAE FACED BY EERA 

                                                             
12 §§24(2), 26(2), 26(3), Protection of Children from Sexual Offences Act (POCSO), 2012 
13 §27(2), Protection of Children from Sexual Offences Act (POCSO), 2012 
14 §33(8), Protection of Children from Sexual Offences Act (POCSO), 2012; Rule 7, 
POCSO Rules. 
15 §54A, Code of Criminal Procedure Act,1973 
16 “POCSO special courts must devise methods to protect the identity of Child abuse 
victims during investigation and trial”, https://www.scconline.com/blog/post/tag/child-
abuse/ 
17 §§26,327, Code of Criminal Procedure Act,1973 
18 §164(5) Code of Criminal Procedure Act,1973 
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It is noteworthy that rights available to victims of sexual abuse would be similarly 
available both under the CrPC and POCSO Act. The only reason that the 
petitioner pushed for a success of petition under the POCSO Act was for a better 
compensation and an ease of interaction with the legal system through a more 
disabled friendly trial procedure. For instance, at the trial court, the judge refused 
to accept the version of the testimony as translated by the doctor who was treating 
Eera. The doctor had compiled the child-like description of her narration of the 
incident of sexual assault and the same was appealed to be treated as her 
testimony.19 But the judge wanted Eera to express herself in front of him at the 
trial. This would not have been the case had she been tried under POCSO Act, 
where the judge is entitled to rely on the translated testimony as advanced by the 
communication expert.  

There is no provision in place for those victims who wish their testimony to be 
video graphed. It is imperative to understand that gestures have the potential to 
impart some key information that could be extremely relevant especially in cases 
where the victim lacks skills of communication. Eera’s turmoil of going through 
repeated questioning could have been abated, had the testimony been video 
graphed so that it could have been substituted for her chief examination at the trial 
court which got delayed due to its inadmissibility in law.  

Also, the absence of an analogous mechanism for cross-examination serves as a 
major impediment to establish the guilt for determining the ultimate punishment. 
Another concern being that during the course of the trial, the judge who has passed 
the judgment may not be the same as the one to who recorded the testimony of 
the victim. A written file thus makes it difficult to articulate the real essence of 
what the victim herself seeks to express through the testimony. Hence a system of 
video graphed testimony helps in resolving this concern as any judge who further 
refers to the file can without prejudice look at the substance of what the victim 
seeks to express.   

But as neither POCSO nor the CrPC could provide for the appropriate and 
disabled friendly procedure, this case comes out more of a concern for the lack of 
an institutional mechanism in our legal system to provide for justice to that class 
of the society which particularly needs it the most. 

                                                             
19 Supra Note 1 
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NEED FOR AN EMPOWERING AND INTER-SECTIONAL 
FRAMEWORK 

It is surprising how the centrality of the petition remains unaddressed even after 
the court is said to have delivered its judgement. The determination of ‘mental age’ 
in sexual assault cases which was the focal point of the petition is still unclear as 
no clear definition for the same could be rendered. And if the assessment of mental 
age is still to be routed through a medicalized procedure, then it would amount to 
a complete outsourcing of something which needs to be a judicial function at the 
first place. It is important to realise that mental age cannot be something that can 
only be determined by a body of experts. Prof. Amita Dhanda, who has an 
immense knowledge around the issues of disability rights in India, highlights how 
age is not just a number to be as easy and straightforward as reading temperature 
from thermometer. The determination of mental age, as she construes, is- 

   “A deduction, which is made by measuring the deviation from standard performance expected 
of persons of similar chronological age. The standard performance is constructed by relying on 
intelligence quotient tests. These tests themselves have been subjected to criticism for the factors they 
include and exclude and how, contrary to lived experience, they look at human development in 
static terms.”20  

In cases where there is no mention or a provision in place for mentally disabled 
people, it is incorrect to fit such a category of people into already existing regimes 
rather than making progressive steps for them. Various authors around the world 
have rejected the notion of equating mentally disabled women with children as 
they believe that such an approach infantilizes these women.  They call for an 
approach where the disabled are recognized as a separate and distinct class and 
provided equal rights to that of other class of citizens. Hence by leaving the 
judgment to a set of expert body which fails to take into consideration anything 
beyond the medicalized view of a biological age, we fail to adapt such an approach 
which is both purposive and undoubtedly more suitable.  Another important facet 
being that disability is not a uniform category comprising of unchanging and 
undifferentiated individuals. It is the heterogeneity that exists within the broad 
class of mentally disabled individuals that is to be understood. It is not the 
sameness of treatment that they seek but the recognition of their differences. And 

                                                             
20Amita Dhanda, “On Protecting the Rights of Women with Disabilities”, (06th May 
2016, 11:03PM), http://www.newindianexpress.com/opinions/2016/may/07/On-
Protecting-the-Rights-of-Women-with-Disabilities-933711.html 
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it is the basic rights which they are entitled to and not a charity that needs to be 
done on them by enacting some beneficial or benevolent legislations. With this, 
there remains a pressing need to move towards such a mechanism that helps in 
improving and facilitating interactions between the mentally disabled and the legal 
system. Further, it is important that a more nuanced dialogue is initiated on the 
ways in which the criminal justice system fails the disabled victims and how specific 
disabilities need to be accommodated within criminal procedures, rather than 
trying to stretch and adapt procedures that have been set up with a different 
demographic (victims of child sex abuse) in mind.” 

CONCLUSION 

According to the Convention on the Rights of Persons with Disabilities, 2006, 
India is under an obligation to treat its disabled lot with equality and ensure non-
discrimination towards them. Along with this, it must provide them effective 
access to justice on an equal footing with others. These international obligations 
put India under an onus to ensure that it provide such rights to the disabled. The 
domestic guarantees of equality and non-discrimination within the Indian context 
can also be realised through such an enforcement.21 

Hence the first most important step is to remove the barriers of ‘disabling 
environment’ of the Indian Legal system through introduction of mechanism such 
as making the relief seeking procedure more accessible. For a country like India 
which envisions to make its nation Disabled Friendly, institutional revamping is 
equally important along with infrastructural revamping. Another important step is 
to recognise the disabled lot as a separate class of individuals with specific needs 
and rights. Hence equating the interpretation of mentally disabled with that of a 
child is a flawed one. Specific provisions need to be at place to do justice to both 
the class of individuals as it is an indisputable fact that both the class do exist with 
their individual needs which calls for a distinctive treatment.  

It is imperative to state that the statues must be interpreted not only according to 
their text but also the context within which they are placed. Applying Judicial 
activism rather than judicial Restraint can help in a holistic interpretation of statues 
especially like that of POCSO which are enacted for the purpose of social welfare. 
If such a flexible interpretation is construed which aims at the welfare of the 
disabled lot, it will help facilitate their interaction with the legal system.  

                                                             
21 Ibid 

283

   INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE  


