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INTRODUCTION 

Social order does not originate; it evolves. Caste is indispensable for an Indian. Caste system has 

its impact on the social structure. Stalwarts like Mahatma Gandhi and Dr. B.R. Ambedkar put 

their lives at stake for alleviating such conditions.  The humaneness of society is shown in the 

protection it gives to weaker sections. The depressed castes were subjected to the worst 

discrimination. This is when Gandhi and B.R.  Ambedkar came into the political scene to cast 

away the untouchability and caste disabilities. Ambedkar himself belonging to the SC enshrined 

hopes and aspirations in the downtrodden.1 Dilemma as to what it is that truly makes these 

communities content with themselves. The children of nomadic tribes rarely pass their primary 

education. Caste poses a serious threat to the integrity of our nation. The reservation in 

promotion and jobs provided by constituent assembly was for ten years. Even after more than 

seventy years, it has not ceased to exist as parliament is not convinced that a transformation took 

place that reversed the social status. The funds raised to uplift them are huge. There needs to be 

a proper mechanism facilitating the movement of the benefits. Granting levy in jobs the state 

shall not compromise on the efficiency it carries.2    

OUTLOOK ON RESERVATION IN PROMOTIONS 

The focus is the SC’s and ST’s. To elevate their status, constitution makers adopted protective 

discrimination.3Swami Vivekananda preached of oneness during the world religion conference, 

he stated: “All differences in this world are of degree, and not of kind “.4 Articles 145, 156 and 167 

                                                           
1 Anil Bhardwaj, Welfare Of Scheduled Castes In India 2002. 
2 Bhardwaj supra note 1, at 491- 492. 
3 This is implied under article 14,15 and 16 of the constitution of India. 
4 Neufeldt & Ronald, Reflections on Swami Vivekananda's Speeches At the World Parliament of Religions, 1893, 6 J. Hin Ch. 
St., Article 4 (1993). 
5 The constitution of India, 1950, art. 14. 
6 The constitution of India, 1950, art. 15. 
7 The constitution of India, 1950, art. 16. 
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deals with equality among equals. In M. Nagaraj v. Union of India ,the court distinguished between 

substantive and formal inequality. As it is in this type of equality in opportunity that we find 

maximum state intervention.8Consistent treatment infringes what the real purpose of substantial 

inequality is, if the results achieved are unequal.9 In state of Kerala v. N.M. Thomas said equality of 

opportunity is not universal, and equality of opportunity under unequal circumstances is 

inequality.10 But the court has adopted a different perspective, if the members of the SC and ST 

maintain minimum requirement enshrined under art. 33511 and maintain administrative efficiency 

then not only adequate representation but special preference will be given.12But while Article 335 

promotes administrative efficiency, reservation somehow seems incompatible with efficiency.  

 

CREAMY LAYER IN SC AND ST 

Attorney General KK Venugopal argued before chief justice Dipak Misra that they are a 

homogenous group and regrouping them based economic and social advancement renders the 

process inappropriate.  The Nagaraj case verdict mandates that the government cannot introduce 

quota for promotion of SC and ST persons in public employment unless proving backwardness 

(quantifiable data). KK Venugopal argued that the constitution itself created a presumption that 

SC’s and ST’s are backward. The government have managed to prove the Nagaraj judgment is 

taming article 16(4A)13 of the constitution. Since this is one community where untouchability 

existed, suffered for centuries far more than any other backward class. ‘Creamy layer’ application 

would deprive them of the benefits accrued. Venugopal also submitted that the case didn’t define 

what ‘quantifiable data means’ and creamy layer shouldn’t apply as the community is already 

deprived. Introduced from the Indra Sawhney14 judgment was the concept of ‘creamy layer’.15In 

Jarnail Singh v. Lachhmi Narain Gupta 16  the verdict didn’t have to collect quantifiable data to 

demonstrate backwardness.  

  

 

                                                           
8 m. Nagaraj v. Union of india, A.I..R. 2007 SC 71(India). 
9 Catherine Barnard & Bob Hepple, Substantive Equality, 59, 562, 564(2000). 
10 n.m. Thomas v. State of kerala, A.I.R. 1976, S.C. 490(India). 
11 Requirement of the state to acknowledge the claims of the SCs/STs while 'making appointments to posts and 
services' provided it shall be consistent with the concern of efficiency, art.335 of the Indian Constitution. 
12 Catherine, supra note 11, at 94. 
13 Nothing in this article shall prevent the State from making any provision for the reservation of appointments or 
posts in favour of any backward class of citizens which, in the opinion of the State, is not adequately represented in 
the services under the State, art. 16(4) a of the constitution of India. 
14 Indra sawhney v. Union of India, A.I.R. 1993 S.C. 477(India). 
15 Members of backward castes who have managed to become upwardly mobile with respect to class having high 
income, excluded from the scheme of reservation benefits. 
16 Jarnail Singh v. Lacchmi Narain Gupta,  AIR 1996 S.C.1189(India). 
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SCOURGE OF RESERVATION: THE INVISIBLE CREAMY LAYER 

The courts stated that despite their socio-economic status they tend to take advantage of all 

benefits of the backward class citizens, the deserved. 17 Thus they inadvertently become 

beneficiaries of this and benefits fail to reach the backward members of the group in their class 

and caste.18The opposite side of the barricade is a different approach to the concept of ‘exclusion 

of the creamy layer’; this was merely a ruse to deprive the backward castes further from the 

benefits of reservation.19 Backward castes, the term is broad and generalized to include every 

person in backward caste community, demarcating based on identity than caste. Social 

discrimination persists and not been negated by society.20 This is why the creamy layer is not 

excluded from the SC’s and ST’s as the stigma still persists, but excluding the creamy layer  

ensures that the benefits reach the most backward class and not misused by the shrewd advanced 

class of citizens. 21 The court finds itself in a catch-22 situation because the economic 

advancement must be progressed in such a manner so that the income rise is equated and 

directly proportional to their societal status and reputation.22  

A REPRESENTATION OF THE RESERVATIONS OF TODAY 

The following frames a hypothetical demonstration about SC and the ST in the present scenario 

who are marginalized even in the anti-discrimination law;  In a basement people who are 

disadvantaged on the basis of caste, are present , they are stacked-feet on those at the bottom 

will be the most disadvantaged community and all of their heads brush up towards the ceiling, 

the ceiling is just one floor above where the privileged reside. There is a hatch on the ceiling so 

that they can climb up. So assuming that those at the top of the stack are the creamy layer of 

other backward caste and the socially and educationally backward caste if it weren’t for their 

social and educational backwardness they would have found their spot in the upper room, then 

below them comes those who actually face marginalization: the other backward caste and the 

socially and educationally backward caste if it weren’t for their economic condition and 

backwardness they will still find a way to take one step forward to be at par with creamy layer, 

now below them comes the creamy layer of the SC’ and the ST’s now they will have to pull 

themselves two steps forward to be at par with the rest of the disadvantaged community and 

                                                           
17supra note 16. 
18 supra note 16. 
19 supra note 16. 
20 supra note 16. 
21 supra note 16. 
22 supra note 16. 
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below them is the most marginalized of all in the stack who are the actual SC’s and ST’s by name 

and way of life. They will have to pull three steps forward, the question is if privileged and the 

powerful will allow those at rock-bottom to climb up three levels. The debate surrounding article 

335 was cleared and state had to pay the price for inefficiency.  It’s observed that the law, while it 

provides equality of opportunity to all citizens a mechanism must be devised so that the benefits 

of the aforementioned opportunity are not seized by the upper sections of the society.   

PLOTTING THE ARGUMENT ON RESERVATION IN PROMOTIONS 

If candidates qualify the minimum efficiency criteria then the question of article 335 won’t come 

up. The court mandated efficiency in training to address deficiencies. In Indira Sawhney petitioners 

raised the issue of double promotion and stated reservations should be for direct-

recruitment.23Issues were raised firstly, this kills competition and secondly if backward class is 

assured promotion it leads to lethargy amongst themselves. It contradicts the excellence sought 

to be achieved in article 51A(j).24The court further stated that the reserved category candidates 

will compete amongst themselves for higher position jobs. But by the 77th amendment act clause 

4A was inserted into article 16 which stated that reservation in promotions must be granted to 

the SC and the ST.25Article 335 was modified in favour of SC and ST by the 82nd amendment act 

200026 stating that nothing in the article should prohibit the grant of reservation in promotions 

to the SC’s and the ST’s. Post this the courts held that reservation in promotions was not a 

fundamental right but merely a provision.27The court also held that the maximum limit for 

reservation is fifty percent. Now, power of the states regarding promotions is over. As the Indian 

system of affirmative action was restricted at the entry level. If it was explicitly proved the 

promotion didn’t happen because of their caste then reservation can be granted. But one cannot 

state that caste was the sole factor for not accomplishing promotions. As minimum qualifications 

of the candidate come into the big picture. If a member of disadvantaged group is handicapped, 

and not promoted maybe he was not discriminated on the grounds of caste, only on his 

disability. For him to go to court seeking remedy for being an SC or ST and for being a disabled 

person has slim chances of acquiring it as it’s a ‘super remedy’. So misuse of the law is bound to 

take place. In practicality it’s more complex. Courts must revisit the Nagaraj judgment and 

shouldn’t overrule it completely as backwardness is not something to be unaddressed and non-

state intervention will have repercussions. The courts should bear in mind if it further 
                                                           
23 Id. 
24To strive towards excellence in all spheres of individual and collective activity so that the nation constantly rises to 
higher levels of endeavour and achievement. 
25 The constitution of India, 1950, Art. 16(4-A), inserted vide The constitution (seventy-seventh amendment) act, 2002. 
26 Supra 25 
27 Catherine supra note 9, at 53. 
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disintegrates the backward caste into fractions wherein the creamy layer will dominate. So 

quantifiable data collection must be an optional mechanism that should be granted to the state to 

ensure that it’s given based on evidence. In the case of S.P. Gupta v. Union of India28, the ratio was 

that data must be collected to prove backwardness is something that is desirable. Once the 

Nagaraj judgment was overruled, court has said, the state shouldn’t interfere. Courts failed to 

provide justice to backward groups as it didn’t recognize the precedent of a judgment that 

would’ve saved many lives and diversified the workforce. 

MAPPING DARWIN’S THEORY OF NATURAL SELECTION WITH RESERVATIONS 

IN PROMOTIONS 

Mutations in genome give rise to variations. It interacts with the environment causing variation 

in heritable traits. 29.It’s a simple but powerful concept.30 Individuals with most advantageous 

variations are inevitably selected31. But resources are limited and there is competition among the 

species for it. Population outgrew resources. The idea of ‘struggle for existence’ and those 

favorable variations will be preserved and unfavorable ones will be destroyed.32 It’s the survival 

of the fittest. Reservation is the same concept. The mutations are the different backgrounds of 

individuals determining if they’re privileged (variation). Individuals interact with the world and 

elevate their condition in the social strata to achieve successful outcomes for posterity. Powerful, 

naturally transcend in skill and survive better than powerless. The best from the pool is inevitably 

selected by nature for the limited jobs, promotions especially top positions are limited and this is 

what the entire population resort to achieve as more people join the labour market. Those who 

are fit move forward and utilize opportunities, those who can’t will fall back and are naturally 

destroyed.  

RESERVATION IN EMPLOYMENT PROMOTIONS- SCENARIO IN INDIA 
COMPARED TO AFFIRMATIVE ACTION IN AMERICA 

Affirmative action is an emotional topic in both countries. After the book ‘competing 

inequalities’, controversies took place in India and US, President Reagan required for the hiring 

blacks, Hispanics and women in reasonable proportion to numbers of available and qualified 

                                                           
28 S.P. Gupta v. Union of India, 1981 Supp (1) S.C.C. 87(India). 
29 Charles Darwin, Origin Of Species,61(1st ed. 1859). 
30 Id. at 5. 
31 Id. at 61. 
32 Malthus Thomas Robert ,An Essay on the Principle of Population, As It Affects the Future Improvement of Society: with 
Remarks on the Speculations of Mr. Godwin, M. Condorcet, and Other Writers , (1st ed. 1798). 

https://en.wikipedia.org/wiki/Thomas_Robert_Malthus
https://en.wikipedia.org/wiki/An_Essay_on_the_Principle_of_Population
https://en.wikipedia.org/wiki/An_Essay_on_the_Principle_of_Population
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candidates in labor market.33 As they were not able to climb the status because of their inferiority 

in the labor market.  But India’s preferential treatment started before US.34Both countries have 

similar histories with respect to discrimination (blacks and untouchables).35 Hindu caste system 

and US racial ordering granted jobs to the inferiors- the untouchables were called polluted and 

were sweepers and scavengers.36Blacks in the US had slavery.37The implicit superiority of white 

over black was established by Jim Crow system. Unlike Indian system, the US system doesn’t 

promote affirmative action. Title VII of the civil rights act of 1964 to prevent discrimination in 

employment even private ones.38But this created debates just like what had happened in India as 

opponents went with the concept of reverse discrimination.  Gandhi influenced King.39 Just like 

the black women in the US who encounter race and sex discrimination the Dalit women also 

encounter caste and sex discrimination that made them fall below to the lowest class in society. 

The position of women is a silent epidemic. For promotions to top labor posts white males were 

85 to 77%, black males 3.3 to 8% and black females 0%.40The privileged decides the standard in 

promotions. In the case of Moore v. Hughes Helicopter, Inc., 41 requires proving claim using statistics 

on Black women alone which is not easy it called for disparate impact theory of discrimination 

where the plaintiff had to give statistics stating a group is adversely affected.42 This is the scenario 

in Nagaraj case where quantifiable data is put forward to show they fit into court’s understanding 

of marginalization. Both blacks and untouchables weren’t denied jobs, they worked as ‘slaves’ 

but denied of payment for work and dignity of labor.  

CONCLUSION 

Weighing the desirability of the creamy layer elimination idea. A lot of questions need to be 

asked with respect to the reservation in promotions for SC and SCT’s in public employment. 

One question is whether this sort of backwardness will persists and if so would it lead to keeping 

the quotas alive from here on. As far as one can go is to provide quota in entry-level of 

employment but when we talk of their promotions and that too for all the SC and ST members it 

can lead to distortion as their status of employment and their progression is not taken into 

concern. If so, an IAS officer from backward caste is promoted to the position of District 

                                                           
33 M. Varn Chandola, Affirmative Action in India and the United States: The Untouchable and Black Experience, 3 Ind. Int'l & 
Comp. L. Rev. 101, 101 (1992).  
34 Marc  Galanter, Competing Inequalities 562, n.15 (1984). 
35Varn, supra note 39, 102. 
36 Id. at 103. 
37 Geoffrey Stone, Et Al Constitutional Law 435-37 (1986). 
38 Marc, supra note 40, at 112. 
39 Marc, supra note 40, at 121. 
40 Varn supra note 34, at 144. 
41 Moore v. Hughes Helicopter, Inc. ,702 F2d 475. 
42 Varn supra note 34, at 146. 
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Magistrate, will the same accelerated promotions be applied to the succeeding generations and 

are these generations backward?  If the top promotions are to be given promotions in the same 

manner then catastrophe will strike the nation’s administration. As far as promotions are 

concerned there is a certain amount of danger in making such things immortal. By the nature of 

how the amendment of article 16 was brought about, there is a certain level of flaw and 

misconception underlying it as MP’s and select committees were not given a chance to debate as 

they will be speaking against reservations and such speech never comes free in a country like 

India. India needs to promote equality just like the US by hiring and giving work to the not so 

privileged but India has been doing so with its reservation systems but promoting equality. 

Dignity of labour can only be achieved through sufficient education which is being given to the 

backward castes But the resources in the country are limited. As they are being given 

opportunities to employment and education at par with the others. It is upto them to strive for 

uplifting their position by fighting equally with the others for promotions and employment as 

everybody is kept at an equal footing by educational equality. The state has done their fair share 

to bring about artificial equality but parallel to that it imposes certain duties on the backward 

caste to transcend in their lives through determination and hardwork just like the other 

competing candidates. It must be emphasized that these advantages they have should not lead to 

the detriment of the nation and cannot string on till kingdom come once it has reached those 

who deserve it. With such rights certain responsibilities that needs fulfillment. 


