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INTRODUCTION 

Kinship and its values can be seen overflowing in the Railway stations, airports and long-distance 

bus stands, the tears are at edges of the gaze from the sense of soul when they can‟t tolerate their 

family members long travels shows the influence of human loves over the family law. The notion 

that family system came after the property becomes a question mark in this human love. Human 

values often demonstrating that family ties are a bond that transcends the economic. The 

purpose of family law is to be nothing more than the intent that family members and their 

interpersonal relationships and feelings should not be hurt or distorted. If such a law were to be 

enacted  against these, it would shake the basic roots of the human society. The dimensions of 

Indian family law have often been careful not to tarnish family relations. But sometimes 

individual rights and human rights rise above the status quo for family relationships. Some 

persons in order to prevent family relations from collapsing torn apart the individual rights and 

called for family law. Just because of these people alone the joint families and cultural values 

embracing the human dignity of India. Sometimes some people assume that individual rights are 

affected by family organization rather than family relationships and approaches the justice. This 

makes a mandatory condition for judicial authority to pronounce their judgement in favour of 

individual benefits. This hurts family relationships. The implications of non-human family 

relationships are the cause of this quest for human rights, which results in some amendments in 

family law and many suggestions shared by judiciary. Indian family laws and judiciary for many 

time bringing to their notice that human rights and human values should not go in other 

direction. 

FAMILY LAWS IN PRE-HISTORIC PERIOD (5,300 YEARS AND AGO)1 

The stone age period can be classified into Palaeolithic, Neolithic and Metal age. In the primary 

days the humans practised hunting with the stones2. But in the Neolithic age humans started 

worshiping the nature, it got strengthened in the metal age3. The customs are basic element of 

                                                             
1 Daniel Wilson, Pre-Historic Man Vol. 1, 1862 pg. 14 
2 Ibid 
3 Patrica D Netzley, The Stone Age 1997, pg. 88 
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family law. The custom of human sacrifice was practised at the Neolithic age4. These customs 

defined worship and its process as well. These customs are the basic concerns of today‟s family 

law. Therefore, the elements of family law are found in the stone age itself. No one can deny it. 

Hence the starting point of Family law is stone age. The hunter gatherers of South-west Africa 

helps us to understand the factors which might have given rise to the institutions such as family, 

marriage and kinship5. The humans at primary Neolithic age started hunting for the people who 

are their belongings i.e., their kinship for their food as well as to protect themselves. For the 

protection they started living as groups and formed the kinship6. It was an intrinsic search when 

a man called in search of food after he was hungry. In the search he was found to be in group 

and that moves into the point named as family and kinship. His lifestyle becomes the custom. 

Rather than the question on presence of family law it is their customs and lifestyle becomes the 

slight line law into practice. 

DEVELOPMENT OF FAMILY LAW IN HISTORICAL PERIOD 

The kinship gets perfect shape in historical days. The culture of agriculture is grown in India. 

Man was searching for food, but in the historical days he made the food to come into his hand, 

there he used the animals. There is a need for humans to protect the animals, hence everyone 

started living in groups, some customs and regulations were set to regulate the groups, the 

regulations leads to the role of rules7. The families at that age were practised as the patriarchal 

family and these were followed as the custom8. In the period of 3,500 BC every human started 

living as a family all over India9. The Feudalism policy of Indus Valley Civilization strengthened 

the system of family, Every human started having their own land as well as own family10. But in 

the period of 1,000 BC the Tamil civilisations were termed as to be in the best form. A custom 

that, the duty of male is to protect the family and their village and female is the light of their 

family11, There is no greater pride than a pledge of self-determination that will never leave home 

and country to do12These customs were followed at that period. Even though in the patriarchal 

system, the women got the freedom to choose their husband and to form the family13. In the 

historical days Joint family are widespread everywhere. But in very somewhere there are nuclear 

                                                             
4 Ibid 
5 Richard B Irven, Kalahari Hunters-Gatherers, 1976, pg. 36 
6 Clark J Desmond, The Pre-history of Africa, Vol. 72, 1970 
7 Tamara K Harven, Family Time and Historical Time, 1977 
8 Reeta Sonawat, University of Brasilia Publications, 2001 
9 Thiru.Vi.Ka, Indian History, 1920 pg. 240 
10 Tho. Paramasivan, Panbaattu asaivugal, 2001 pg.74 
11 Puranaanooru, Translations by JI.YU.Pope, 1851, Poem. 314 
12 Thirukkural, saint Thiruvalluvar, Poem. 1021 
13 Kambaraamayanam, kambar, 16th century, Aaranya Kaandam 
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family also present in the period of 1,000 BC14. The husband and wife relationship is said to have 

an unbroken integrity15. In this period the literati stated that whole world is the family and every 

human is kinship16. This state the importance of kinship at those historic days. In Indian culture, 

everyone celebrated him as the leader who hypnotize and use the bulls for agriculture. Man 

committed themselves in search of food, but after many time he made the food to search him, 

then there the Indian got the opportunity to protect the Indian culture. Those opportunities 

become customs. Some regulations were made on family and consequence in the Property and 

status of Karta. This unwritten regulation plays a vital role in increasing the production in 

agricultural families and upgradation of society. When the families are fixed on basis of 

occupation created the system of caste, this system was poisoned by some evil-intended person 

by way of caste difference or discrimination. On those days just because of the presence of 

families alone protected the consequences on that differentiations. 

FAMILY LAW IN AD PERIOD 

In the monarchy period after the birth of Christ especially in Chozha dynasty in India The 

structure of families and kinship values have given more importance, the kings were stated to 

have the primary duty of considering every person under his dynasty as his kinship and to 

protect them and upgrade them. 17  But in the Mughal period in India, the female have no 

influence in the family, they have to obey their male kinship. The male has got the freedom to 

marry many female whereas female has no such right or freedom18. During the period of 1250-

1325 BC at Pandya dynasty Many female from the Pandya‟s family were involved in the war and 

ruling authorities.19 There is no evidence records administration of Muslim personal law until 

1206 on the Indian peninsula20. During the reign of Slave dynasty (1206-1290), Khalji dynasty 

(1290- 1321) The tuqhlaq dynasty (1321- 1413), The Lodi dynasty (1451-1526) and the sur 

dynasty (1539-1555), the court of Shariat, assisted by the Mufti, dealt with cases involving 

personal law of Muslims. During Sher shah‟s regime, the powers of the court were restricted and 

Muslim Law are modified to suit the requirements of the time21. During the regime of Babur and 

Humayun, the earlier laws were followed and ulemas (religious scholars) has considerable 

                                                             
14 Puranaanooru, Translations by JI.YU.Pope, 1851, Poem. 159 
15 Kurunthogai, Translated by Jayanthasri Balakrishnan, 2009 Edition, Poem. 49 
16 Puranaanooru, Kaniyan Poongundranaar, sangam days, Poem. 192 
17 Maa. Raasamaanikkanaar, History of Cholas in Tamil, 2015 pg. 75 
18 John. F Richards, The Mughal Emperor, Part 1 volume 5  
19 Pakkiyam Suriya Narayanan, Tamilnadu varalaaru, 1998 
20 Rahiman Abdul KK, History on the evolution of Muslim Personal Law in India, 2017 Journal on Dharma 
21 Ibid 
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influence on legal decisions. The Aurangazeb ordered the compilation of a code of law22 The 

Muslim male has the right to marry three women, even though it is against the Indian culture, 

Aryan society hasn‟t blocked their beliefs and customs which makes India a definition of secular 

country. They were in a separate group. The religious beliefs and Jain, Buddhist beliefs 

intercourse with many unwritten customs. The clergy dominated the family, and the charitable 

cause was most stressed. In the AD period the unwritten family laws are on the side of Dharma. 

It may be the primary source of Family Law.  

FAMILY LAW DURING BRITISH PERIOD 

The Anglo-Hindu Law enacted during the British colonial era, which applied to the Hindus, 

Buddhists, Jains and Sikhs of British India23. The early period (1772-1828) was structured along 

the lines of Muslim Law practice. It included the extracted portions of law from one 

Dharmasastra by British appointed scholars, Over the time between 1828-1855, a series of 

British parliamentary acts were passed to revise the Anglo-Hindu and Anglo-Muslims Law such 

as Right to religious conversion, Right to create will for inheritance and widow remarriage24. 

During 1864-1947 the British colonial courts in India relied less on the Muslim Qadis and Hindu 

Pandits for determining the respective religious law and more on a written law.25 Mayne used 

smriti to extract the elements of Anglo-Hindu Law26 and wrote the classical Hindu law has the 

oldest pedigree of any known system of jurisprudence27. A universal criminal code for India was 

adopted in 1864, expanded to include procedural and commercial code by 1882, which overruled 

pre-existing Anglo-Hindu and Anglo-Muslim Laws28 . However the personal law for Anglo-

Muslims remained sharia based, while the Anglo-Hindu Law was enacted independent of any 

text on matters such as marriage, divorce, inheritance29. In 1872, the British crown enacted the 

Indian Christian Marriage Act which covered marriage, divorce and alimony laws for Indian 

Christians of all denominations except Roman Catholics30. The British were under the conviction 

that all the Indian traditions were based on texts and ignored the traditions customary 

significance. Furthermore, they thought that different commentaries and interpretations could be 

systematically sorted out by schools and region, this results to the objectification of India 

                                                             
22 Ibid 
23 Ludo Rocher, Indian response to Anglo Hindu Law, Journal of American oriental society, 1972, pg.419-424 
24 Rudolph Susanne Hoeber, Living with difference in India, 2000 s1 20-38 
25 Ibid 
26 Mayne, A Treatise on Hindu Law and Usage, 1878, pg. 14-15 
27 Mayne, A treatise on Hindu Law and usage, 1878, Preface Section 
28 AK Giri is Costa, pierto, The rule of law history, theory and criticism, pg.596-597 
29 Kunal Parkar, Religion and Personal Law in Secular India pg.184-199 
30 Mallampali Chandra, Christians and Public life in Colonial South India 1863-1937, 2004 pg.59-64 
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rendered it to more colonisation31. Under the East India Company Muslim Law was enforced 

except when Muslims left the dispute to be determined according to Hindu Sastras32. There is a 

sudden influence of western culture, and they shake the religion at prima facie, because of 

poverty many converted their religion. The traditional family systems were changed. The family 

structure are fixed by the Religious heads. For their protection of their peoples, a implied shield 

was created called as the Christian Marriage Act. Many Indian started following the western 

culture which took aside many Indian traditions. The charity in relation with life is changed into 

with religion. 

FAMILY LAW AFTER INDEPENDENCE 

The Hindu law framed after formal independence of India from British and extends until 

present, while the modern Hindu Law is heralded for its inherent respect for religious doctrines. 

India‟s first prime minister Jawaharlal Nehru and then Law minister Ambedkar worked to unify 

the newly independent India by proposing the reformation and codification of Hindu personal 

law. The so called Hindu Code Bill, which Nehru offered to fix the unclear elements of Anglo-

Hindu law.33 The Hindu Marriage Act 1955, Hindu Succession Act 1956, Hindu Minority and 

Guardianship Act 1956, Hindu Adoptions and Maintenance Act 1956 were introduced and 

purported to resolve the unclear parts of Anglo-Hindu Law, the case law and interpretative 

tradition of British judges and Indian judges in the British employ remains crucial to the 

application of modern Hindu Law. Sources of this Hindu Law arose from the religious texts of 

Dharmasatra as well as customs and commentaries or digests that translated and interested the 

laws34. Legislations created by the Indian government is the strongest source of law in all Indian 

Courts, in case of any conflicting sources the legislations holds the highest jurisdiction35. Modern 

Hindu Law relies on the interpretation of judges and their ability to decipher mitigating factors 

within each legal situation36. The Hindu marriage is sacrament more than a civil contract. In 2010 

The Supreme court held that the live in relationship to be considered valid and determined as the 

prequisities of a valid marriage37 In the year of 2018 The Supreme court held Section 377 of IPC 

was unconstitutional and declared the unisex marriage in the case of Navjet singh v. Union of India38. 

The consequence of this decision results in the Tata steel asks their LGBTQ+ employees to 

                                                             
31 Cohn, Colonialism and its form of Knowledge, 1996, Foreword pg. xv 
32 Rahiman Abdul KK, History on the evolution of Muslim Personal Law in India, 2017 Journal on Dharma 
33 Bannighan John, The Hindu Code Bill, Far eastern Survey, 1952 December 3 
34 Nagpal Ramesh C, Modern Hindu Law, Allahabad Manav Law House, 1983 
35 Ibid 
36 Menski, Werner, Comparative Law in a global context, New York Cambridge UP, 2006 
37 D. Velusamy V. D. Petchiammaal , CA 2028-2029 of 2010cddfb  
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declare partners to avail HR benefits39. The Muslim marriage is a civil contract between a man 

and a women Dissolution of marriage can be done at the instance of the husband (Talaq) and 

mutual dissolution (Mubarat). On 2017 Supreme Court held instant triple talaq was 

unconstitutional in the case of Shayara Banu v. Union of India and ors.40 The Muslim laws are 

imbued with strong patriarchal system even the prophet of Holy Kuran states that “The wife is 

her husbands prisoner, a prisoner being akin to a slave” 41 . The central government has 

introduced a bill in 2019 defines that the triple Talaq is an criminal offence. 

DIFFERENCE IN HINDU, MUSLIM AND CHRISTIAN LAW 

The system of Muslim law can be defined as patriarchal system, whereas it is somehow 

equalitarian under Hindu and Christian Laws. The bigamy is strictly prohibited under the Hindu 

and Christian laws, where it is allowed in Muslim law i.e., A male can marry three females even 

during the living of other wives42.Under the Hindu Succession Act amendment in 2005, the 

daughters are entitled to equal rights in the ancestral property as like the son.43 The mother is 

considered as the class I heir to a predeceased son. Hence she gets an equal share as other Class I 

heirs, a sister is class II heir44 But in the Muslim Law A wife gets 1/8th of the property, if she has 

no children she gets 1/4th of the property. If there are more wives the share diminishes 

proportionately. If the wife is not a Muslim, she has no right to the property45. In the Christian 

Law, the wife will get the 1/3rd property if the deceased husband has children, if there are no 

children, but had other relatives, she would get half of the property. Only if there is no relatives 

she will get the entire property46. According to Article 236 of the Mulla Hindu Law Karta can be 

defined as the manager of property belonging to the joint Hindu family is ordinarily managed by 

the father or senior most member of the family. Generally female members cannot become karta 

but in exceptional circumstances can become the Karta that is in the absence of adult male 

member47. In the case of Ramiah thevar, in re48 the hon‟ble court held that the Saptapati is not a 

essential ceremony for all valid Hindu marriage. The leader who governed Tamil Nadu for 

almost 6,863 days49 as the Chief Minister Karunanidhi, many questions arose about his family. In 

a magazine called „Outlook‟ the answer have been discussed that “DMK patriarch M. 

                                                             
39 Economic Times, Dec 9, 2019 
40 WP No. 118/2016, SCI 
41 Ziba Mir hossaub, Patriarchal ethics of Muslim Legal tradition https://www.opendemocracy.com 
42 https://www.legalservicesindia.in 
43 Sec. 6, Hindu Succession act 1956 amended on 2005 
44 Dr. Paras Diwan, Family Law 2017 edition pg. 244 
45 Ibid 
46 Ibid 
47 Commissioner of Income Tax V. Seth Govind Ram 
48 MHC, 19th September, 1962 
49 M. Karunanidhi, India‟s 91 years old politician who is still fighting article, BBC 13th May 2016 
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Karunanidhi has to content with of his two companions of over four decades and more, 

Dayaluammal and Rajathiammal known to the wives as his wives. He is said to spend the 

morning with one and evening with another, the question arose from the point of view of the 

eyes of law, it is an offence in the eyes of the law to have more than one wife‟ said by lawyer 

Kamini Jaswel. But in fact there is one loophole in the Hindu Marriage Act that makes two wives 

possible, for the specific charge of bigamy the first wife has to approach court. But instance of 

women approaching the court for redressal are rare; in most cases, they just resign themselves to 

the new arrangement. This is particularly true if the husband is rich and powerful”50 The Hindu 

Undivided Family is governed by the Hindu Succession Act and according to the law. Hindus 

who may have converted to any other religion can still claim on their ancestral property51. But 

the conversion of one spouse into another religion stated as the valid ground for another spouse 

to file divorce.52 The Hindu Adoption and Maintenance Act 1956 prohibits the thoughts to go 

away from the family, by broking the family relationship which is a soul of society. The family 

always acts as the soul of this society. Even before the enactment of family laws in India the 

moral rules for family has been well defined in the Tamil literature called Agilathirattu defines 

that “Dharma is to protect the needy”, “Hearing each other is the key for a best family”53. Bible 

denoting for husbands to love their wives just as Christ loved the church and gave himself for 

her54. The Quran states that “Men are the in charge of women, because they spend their property 

on protecting women”.55 India has the lowest divorce rate in the world that is lesser than 1%, out 

of 1,000 marriages 13 results in divorce56 But in Tamil Nadu the Divorce rate is high in India 

with 8.8%57 Western country‟s impacts, the consumption culture overflown from globalization, 

the urging idea of earning more income in short time, the idea of immoral and illegal income 

because of competition, the individuals idea of searching interest on economic and consumption 

rather than on family, and the family who accepts all these, keeping in mind the notion of 

economic growth is alone the growth of life, the desire of men and women in the family to earn 

more by observing others who earn by illegal means, the family members who caused this and 

separate themselves from the family members in the sense of soul. The urge desire of 

consumption makes kinship bitter. It is the basic reason divorce in India. The present day 

families keep aside the literature and lifestyle which teach family and family values are the values 

                                                             
50 The Outlook Magazine dated on 8th June 2009 
51 Balchand Jairamdas Lalwant v. Nazneen Khalid Quershi APO No. 1175/2014 
52 Section 13(ii), Hindu Marriage Act, 1955 
53 Agilaththirattu Ammaanai, Tamil literature 
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55 The Holy Quran, An-Nisa, 34 
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INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE I.J.L.J CONSULTANT 

 

of the life. Divorce laws are more selective because many who refuse to accept the fulness of law 

and accepts the escaping survival. The person who seeks restitution of conjugal rights lacks in 

number. The counselling always ends in failure held before matrimonial disputes trial, the reason 

behind this is that the advocates who has working appearance rather than psychology or 

criminology studies along with their law studies are always appointed as the mediators. Before 

reaching the court, the counsellors who are in Police station family counselling centres lacks in 

educational and practical qualification. Many counselling centres adds another knot with their 

existing problem which they brought to them. Some times the counsellors are the reason behind 

it. This also acts as yet another reason for divorce, then the family laws brings no other means 

other than divorce. In every divorce there is an creation of delinquent, which will disturb the law 

and order. India is surrounded by three sided seas, seas are filled with fishes, fishes are filled with 

proteins, but in India 80% persons suffer from protein deficiency58. Majority of drivers and 

manual labours suffers from stomach ulcer, nutrition deficiency, inefficiency of body which 

results in words getting stronger. Weakness creates inefficiency and further into angry and these 

turned into as harder words in the family. No one has the time to teach the compromise and 

comfort about these reasons. Peoples reaches the court suddenly after that hard words, law 

doing its job and there creates a broken kinship. The millennial corp is ending in a one-year court 

case, with these understandings the family law and judiciary should focus on this so that 

relationships don‟t get torn apart. Broken kinship in a family mean that the nail in the society 

gets drilled. 

BOLT-HOLE ZONE 

Indian peoples always creates bolt-hole zone around them to protect and survive. “I am the 

colleague of this person, I am relative of this great person” were also falls under this zone. It also 

includes caste and religion. Family is the biggest bolt-hole zone \. Mahatma Gandhi, Ramanujar, 

Narayanaguru, Vaikudasaamigal, Ragavendrar were exclude themselves form this zone. The basic 

objective of every family members is to create that zone to their future generation. The 

dimensions of family law should consider this creation, this creation should be its main goal. 

CONCLUSION & SUGGESTION 

“Yat and Ure are all giggles” doesn‟t mean distorting the family, that means the mentality of 

considering the entire world as a single family. Atonement is necessary if individual human rights 

disrupts the family relationships. Distorting the family is an expression of fear and a 
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psychological disease. Family is the act of charity and making something better than itself. 

Unisex marriage will be an obstruct for it. The divorce should be stopped in the name of 

economic independency. The goal of every tree is to give the seed which can make a strong and 

healthy plant than it. Its almost same in case of every animals and living-beings, and it is the 

nature of Nature. It‟s better for humans who are trying to reach beyond the sixth sense, when 

they are trying to create the better generation by classic family system. We are about to have this 

all over India. The laws in urgent are being enacted for escaping and survival, and in hazardous 

consumption culture. The family law must obliged in protecting the umbilical cord of the family 

relationship. Indian laws will upgrade the family when it comprise of tradition, lifestyle and 

culture. “Dharma is to protect the needy” should be the canon of law. “Hear and obey each 

other in a family” should be its structure. The divorce and property cases will never upgrade the 

family relationship. The laws and judiciary should watch in keen about whether those domestic 

violence are happening in person of strength or inefficiency of body. To the broken kinship, the 

need is not the majestic and bulky law books but a single „Aaaththichoodi‟. Make the moralities 

as the law. Capital Punishment is better than Divorce.  


