
 

“CASE COMMENT ON SAS V. FRANCE 

USING A FEMINIST CRITIQUE 

PERSPECTIVE.”  

It was fascinating to come across a judgement that came from a different 
geographical and cultural context especially in relation to how the international 
human rights framework comes into play when factors of cross border migration 
are present. Often in the international context rather than focusing on whether or 
not the practice in question is oppressive in the new setting, the focus is on whether 
the practice was oppressive in the original one. Equality for women may be 
promoted in a particular context but not in an another. The misconception that 
the veil is oppressive to women in France is at times made in relation to the 
knowledge of the practice in foreign countries. 1De-contextualization provides an 
angle to a practice that it isn’t characteristic of and refuses to comprehend the 
rationale behind veiling in France, a region where Islam is practiced as a minority 
religion. 

                                                             
1 Cochav Elkayam-Levy, Women’s Rights and Religion - The Missing Element in 
Jurisprudence of the European Court of Human Rights, 35 U. PA. J. INT’L L. 1175, 
1189–90, 1192 (2014) 
The Right to Reasoned Decisions, B. TRIBUNALS & ADJUDICATION SERV., 
http://www.tbtas.org.uk/policies-guidance-and-publications/newsletters/the-right-
toreasoned-decisions; Member State Law - France, 
EUR. JUST., https://e-justice.europa.eu/content_member_state_law-6-fren. 
do?member=1   
Anne Roberts, Veiled Politics: Legitimating the Burqa Ban in the French Press 
http://scholarworks.gsu.edu/communication_theses/78). 
Jake Cigainero, Five Years into Ban, Burqa Divide Widens in France, DW, 
http://www.dw.com/en/five-years-into-ban-burqa-divide-widens-infrance/ 
a-19177275. Women in Afghanistan: The Back Story, AMNESTY INT’L, 
http://www.amnesty.org.uk/womens-rights-afghanistanhistory#. 
VbkuUfN_Oko. Sital Kalantry, does a Ban on Wearing the Full Veil Promote Women’s 
Equality? An Analysis of the European Court of Human Rights Decision, 
INTLAWGRRLS BLOG (2014)  
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It is of supreme importance to note that the legislators or policy implementation 
in migrant receiving countries must not make hunches about the practice 
undermining women’s rights in the migrant-receiving country, even though their 
instinct or perception about the practice might incline them to. They must be open 
minded enough to think about the possibility of it not being oppressive, although 
they might perceive that a practice is oppressive to women in the foreign country. 
2This also raises issues of whether international human rights can be truly universal 
or are culturally relative.3 Professor Bennoune4 follows a contextual approach to 
examine the legality of bans of traditional clothing in the international scenario. In 
her direct words “The impact of the garments on other women (or girls) in the 
same environment; coercion of women in the context, including activities of 
religious extremist organizations; gender discrimination; related violence against 
women in the location; the motivation of those imposing the restriction; 
Islamophobia, if relevant, or religious discrimination in the context; the alternatives 
to restrictions; the possible consequences for human rights both of restrictions and 
a lack thereof; and whether or not there has been consultation with impacted 
constituencies (both those impacted by restrictions and by a lack of restrictions on 
such garments), and, if so, what their views are.”. This is also similar to the 
methodology of social framework as explained by Rosemary Hunter. 56 

The Court overlooked the possibility that imposing a ban on full face veil could 
end up isolating the very women it was intended to protect plus contrary to the 

                                                             
2 Nancy Kim, Toward a Feminist Theory of Human Rights: Straddling the Fence 
Between Western Imperialism and Uncritical Absolutism, 25 COLUM. HUM. RTS. L. 
REV. 49, 59 (1993) 
See Mahnaz Afkhami, Cultural Relativism and Women’s Human Rights, MAHNAZ 
AFKHAMI (Jan. 1, 2000), http://www.mahnazafkhami.net/2000/cultural-relativismand- 
womens-human-rights/. 
3https://ijrcenter.org/2014/07/11/s-a-s-v-france-the-european-courts-decision-in-light-
of-human-rights-doctrine-on-restricting-religious-dress/  
4Karima Bennoune, Secularism and Human Rights: A Contextual Analysis of 
Headscarves, Religious Expression, and Women’s Equality Under International 
Law, 45 COLUM. J. TRANSNAT’L L. 367, 371 (2007).  
5 The French Veil Ban: A Transnational Legal 
Feminist Approach 
Sital Kalantry 
Cornell University Law School 
6 Hunter, Rosemary, Feminist Judging in the ‘Real World’ (June 18, 2018). Oñati Socio-
Legal Series, vol. 8, n. 9 (2018). Available at SSRN: https://ssrn.com/abstract=3198259 
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aim of ensuring social integration among groups including those of immigrant 
origin. Though the judgement makes a reference to a Turkish case it ignores a 
Spanish case similar in nature which had explicitly concluded that in a democratic 
society such restrictions are unnecessary. The Commissioner for Human Rights of 
the Council of Europe has also previously said that “prohibition of the burqa and 
the niqab will not liberate oppressed women, but might instead lead to their further 
exclusion and alienation in European societies.”.7 “Living together,” which isn’t a 
right, is seen to be given more importance and overrides a person’s fundamental 
right to religious expression. There is great emphasis placed on the harmony and 
brotherhood of different cultural groups. The social interaction reasoning that is 
given is a very Westernized cultural notion as it can be argued that even veiled 
women can be openly sociable.8 

The court did not take into account the example of the Supreme Court of Spain, 
which reached the conclusion that a veil ban is unconstitutional due to the 
voluntary nature of the full-face veil. 9Within that case, the Spanish court had come 
to the conclusion that “it was not possible to restrict a constitutional freedom 
based on the mere supposition that women who wore veils did so under duress.” 
The Spanish court in its judgement explained that “the limitations in question 
could not be regarded as necessary in a democratic society.”10There were also 
elements of de-contextualization present in the judgement as the Court referred to 
a Turkish case Sahim. This was done without distinguishing or differentiating 
between the political and social context of Turkey from that of France even though 
the court explicitly noted in its opinion that context matters in adjudicating bans 
on behavior in the name of women’s rights.11 

                                                             
7 Thomas Hammarberg, Human Rights in Europe: No Ground for 
Complacency, Counsel of Europe Commissioner for Human Rights 39 (Aug. 3, 
2010), http://www.coe.int/t/commissioner/source/prems/HR-Europe-no-
groundscomplacency_ 
en.pdf). 
8 https://www.bbc.com/news/world-europe-28106900 
9 https://www.amnesty.org/download/Documents/12000/eur410012013en.pdf 
10 Yonatan Lupu & Erik Voeten, Precedent in International Courts: A Network 
Analysis of Case Citations by the European Court of Human Rights 
http://www.bbc.com/news/world-europe-13038095. 
11 http://www.islamophobiaeurope.com/executive-summary/2017-2/ 
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The court cited Sahin seventeen different times in its judgement on the French veil 
ban.12 Every instance that the court referred to Sahin, was on the side of the 
arguments of the state party and ended up giving backing to the legal conclusion 
in favor of France.13Even though other cases are cited and referred to Sahin 
remains the main case that is looked upon so as to explain the judgement , the 
court elucidates  that “in democratic societies, in which several religions coexist 
within one and the same population, it may be necessary to place limitations on 
freedom to manifest one’s religion or beliefs in order to reconcile the interests of 
the various groups and ensure that everyone’s beliefs are respected.”14 The court 
later makes a reference to Sahin to elaborate that restrictions on religious garb are 
not violative of Article 9 of the Convention.15 

The ECHR did not attempt to differentiate the exact circumstances in the Sahin 
case vis-à-vis those in the French full-face veil ban case.16The court in the Sahin 
case had given reasoning in its judgement by proclaiming that there was evidence 
present to show that the pressure to veil was arising out of an increasing  radical 
interpretation of Islam. It was stated that the veil was being utilized as a method to 
sustain inequality among the genders.17 Many analysts and scholars 18are of the 
opinion that the justification behind   the court permitting the Turkish veil ban was 
due to the fact that the veil was being portrayed as a symbol for the radical Islam 
that was gaining popularity in the Turkish state.19 

                                                             
12 S.A.S., 2014-III Eur. Ct. H.R. ¶ 114, 119, 124–33 
13 Ibid 
14 Sahin v. Turkey, App. No. 44774/98, Eur. Ct. H.R.  106 (2004), 
aff’d, App. No. 44774/98, Eur. Ct. H.R. (2005)). 
15 Sahin, App. No. 44774/98, Eur. Ct. H.R. 109–10). 
16 Ibid 
17 App. No. 44774/98, Eur. Ct. H.R. 115. 
 (Tulkens, J., dissenting). 
18 https://www.jus.uio.no/pluricourts/english/blog/stian-oby-johansen/2016-05-24-
avotins-v-latvia.html 
19 Jacco Bomhoff, Leyla Sahin v. Turkey: ECHR Grand Chamber Judgment, COMP. L. 
BLOG (Nov. 11, 2005, 1:36 PM), 
http://comparativelawblog.blogspot.com/2005/11/leyla-sahin-v-turkey-echrgrand. 
html. 
https://en.wikipedia.org/wiki/Islam_in_France 
https://www.bbc.co.uk/news/world-europe-28106900 
https://www.bbc.com/news/world-europe-13038095 
https://www.nytimes.com/2011/04/12/world/europe/12france.html 
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Noted scholar Karima Bennounea has termed  the Turkish ban as appropriate 
since “even to the extent that for some women, the choice to wear a headscarf is 
their own, and is for them an expression of religious belief, this limitation on that 
choice is necessary in context to protect the rights of others.”20Furthermore, she 
elaborates that “non-wearers of such garb risk becoming outsiders, seen as not 
fully or equally Muslim.”21 

Moreover, she has explained that such bans are appropriate and justified when it 
comes to public educational institutions as institutions of their nature tend to affect 
the identity formation of the new generations and accordingly inform the public 
consensus about gender roles and equality.22 

It is to be noted that none of these grounds are applicable within France.23 The 
veil in the French context is not part of a political discourse between the 
competition of two different Islamic political ideologies. In the context of where 
there is societal, political, or religious pressure present to veil (for example in the 
case of Turkey as per the Sahin court), it could be justified that the government 
may seek to do away with that pressure for the purpose of advancing gender 
equality in the nation.24 

If in comparison with the context of France, since a very low number of women 
in France wear the full-face veil or any veil such a way of dressing of a certain 

                                                             
https://www.france24.com/en/20181023-france-un-ban-full-veil-human-rights 
https://time.com/5356136/denmark-burqa-ban-protest/ 
https://breakingnewsenglish.com/1710/171003-veils.html 
https://www.ejiltalk.org/uk-to-derogate-from-the-echr-in-armed-conflict/ 
20 Bennoune 
Karima Bennoune, Secularism and Human Rights: A Contextual Analysis of 
Headscarves, Religious Expression, and Women’s Equality Under International 
Law, 45 COLUM. J. TRANSNAT’L L. 367, 371 (2007). 
FADELA AMARA, BREAKING THE SILENCE: 
FRENCH WOMEN’S VOICES FROM THE GHETTO 100 (Helen Harden Chenut 
trans., 
Univ. Cal. Press, 2006) (2003) 
21 Ibid 
22 Ibid 
23 Ibid 
24 https://www.debatingeurope.eu/2014/07/07/face-veil-banned-across-eu/Bennoune, 
supra note 74, at 389–90. 
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group of women would not incentivize or persuade other women in French society 
to begin veiling themselves, nor is veiling part of mainstream French culture.25 
Another important characteristic of the ban in the Sahin case that should be 
differentiated among the two cases was that it dealt with headscarves, as opposed 
to France which banned women from covering their face.  Such a differentiation 
could have been of supreme importance, but was not brought up by the court in 
upholding the French full-face veil ban. Moreover, by stressing on the reasoning 
given in Sahin, the court did not pay heed to the   other incentives a woman might 
have to veil in country where she is a part of a minority religion.26 By drawing a 
parallel to Turkey, the court unintentionally suggests that the consequences of a 
ban in Turkey shall have the same benefits (such as for example promoting 
women’s equality with men) as a ban in France.27 

Even though the Court rejects the gender equality argument given by the State 
party it indirectly accepts and puts forward one version of gender equality by citing 
Turkey’s case. It disregards the negative effects that would take place within 
France’s context. Like for instance women who seek to express their religion and 
self-identity being a minority within a country. 28It doesn’t consider that it might 
be voluntary or empowering for some. Further, no empirical research was carried 
out within the context of the country of France and no woman was called in for It 
is of utmost importance to note that very few women were wearing the full-face 
veil in France at the time of the ban. To elaborate, a study referred to by the 
European Court of Human Rights states that only 1900 women in France wore 
the full-face covering. It is evident that the individuals who called for a change in 
the law made an assumption that since women in some Muslim countries wear the 
veil, many Muslim women living in France might also be wearing the veil for her 
perspective. To conclude, as per the work of scholar Sital Kalantry, the Court 
exaggerated the benefits and belittled the costs of bans on women’s 

                                                             
25 Ibid 
26 Ibid 
27 See S.A.S., 2014-III Eur. Ct. H.R. ¶ 130; see also Sahin v. Turkey, App. No. 
44774/98, Eur. Ct. H.R. 10 (2004), aff’d, App. No. 44774/98, Eur. Ct. H.R. (2005) 
(Tulkins, J., dissenting). 
 See S.A.S., 2014-III Eur. Ct. H.R. 130, 135. 
28 Amina Haleem, Covernance: Feminist Theory, the Islamic Veil, and the 
Strasbourg Court’s Jurisprudence on Religious Dress-Appearance Restrictions, 5 
DEPAUL J. WOMEN, GENDER & L. 1, 10–16 (2015). 
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behavior.2930same reason.31 This may be an assumption that is based on and in 
relation to a growing Muslim immigrant population in France.32 Contradictory to 
popular belief, empirical research has shown that the face veil is not exclusively 
worn by recent immigrants. European-born women or women who have been 
residents of Europe almost all of their lives as well as European religious converts 
both were shown to wear face veils.33 

This suggests that the reasoning behind the same may have been figurative: 
legislators wanted to take action against a practice they thought to be oppressive 
although followers of the practice maintained it was part of their religion. Eva 
Brems, a noted human rights scholar, has stated that women who wore the veil 
were not given an opportunity to disclose their reasons for wearing it.34While the 

                                                             
29 https://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfRefugees.aspx 
http://www.yourarticlelibrary.com/essay/essay-on-fundamental-rights/45899 
https://women-s.net/importance-of-women-in-the-society/ 
https://www.e-ir.info/2011/07/30/human-rights-in-the-context-of-international-
relations-a-critical-appraisal/ 
https://wikivisually.com/wiki/Article_9_of_the_European_Convention_on_Human_Ri
ghts 
https://ukhumanrightsblog.com/incorporated-rights/articles-index/article-9/ 
30 Kalantry, Sital (2017) "The French Veil Ban: A Transnational Legal Feminist 
Approach," University of Baltimore Law Review: Vol. 46 : Iss. 2 , Article 3. 
31 See generally (demonstrating that the belief that a majority of Muslim 
women in France wear a full-face veil is inaccurate because the veil “was a recent 
phenomenon in France” and was worn only by an estimated 1,900 women). 
32 See Adam Taylor, Map: France’s Growing Muslim Population, WASH. POST (Jan. 9, 
2015), 
https://www.washingtonpost.com/news/worldviews/wp/2015/01/09/mapfrances- 
growing-muslim-population/; PEW FORUM ON RELIGION & PUB. LIFE, PEW 
RESEARCH CTR., THE FUTURE OF THE GLOBAL MUSLIM POPULATION 127, 
130 (2011), 
http://www.pewforum.org/files/2011/01/FutureGlobalMuslimPopulation-
WebPDFFeb10.pdf. 
33 See id.; A Voice Behind the Veil: Planning to Defy a French Law, TIME, 
http://content.time.com/time/video/player/0,32068,753330077001_2042878,00.html 
(last visited Dec. 19, 2016) (interviewing a Muslim woman who was born and raised 
in France that chose to wear a face veil because of her spirituality). 
34 Eva Brems, Introduction to the Volume, in THE EXPERIENCES OF FACE VEIL 
WEARERS IN EUROPE AND THE LAW  (Eva Brems ed., 2014) [ 
Eva Brems, Face Veil Bans in the European Court of Human Rights: The 
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Parliamentary Commission of Inquiry in France assessed the ban, it had “heard 
about 200 witnesses and experts.”35The Commission “sent out questionnaires to 
several French Embassies.”36 All of this was unfortunately carried out without 
asking for the perspective of a single woman who in actuality wore a face veil.37 
The only exception being one woman, who testified after requesting the 
Commission. In lieu of carrying out empirical research regarding the reasons as to 
why women veiled in France, individuals in power placed reliance on their own 
perception for the reasons for veiling in foreign countries. 

Furthermore, various scholars have challenged the coercion narrative that usually 
surrounds the misconceptions about veiling. Saba Mahmood, for instance, has 
explained out that the practice is seen as  “empowering to women even in countries 
where it is common practice”.38 Leila Ahmed’s research regarding the resurgence 
of the veil points out that “for many women it is voluntary”.39As per Joan Scott’s 
work, The Politics of the Veil, agencies examining  the ban of headscarves in public 
schools found that wearing headscarves were “either . . . a denial of freedom or a 
loss of reason.” Scott asserts that within, the French context, the veil has never 
been seen as the “reasonable choice.”  

Once it was realized that restricting the religious exercise of face veil wearers was 
allowed under the Convention, the court then gave great emphasis to France’s 
interpretation by utilizing a doctrine called “margin of appreciation.” 40 This 
doctrine provides nations enormous power and disposition in enacting laws when 
it comes to “grey areas” where there is not a prima facie contravention of the 
Convention. 

                                                             
Importance of Empirical Findings, 22 J.L. & POL’Y 517, 517–18 (2014) 
35 Eva Brems, Face Veil Bans in the European Court of Human Rights: The 
Importance of Empirical Findings, 22 J.L. & POL’Y 517, 517–18 (2014) 
36 Ibid 
37 Ibid 
38 SABA MAHMOOD, POLITICS OF PIETY: THE ISLAMIC REVIVAL AND THE 
FEMINIST 
SUBJECT 16 (2005). 
39 LEILA AHMED, A QUIET REVOLUTION: THE VEIL’S RESURGENCE, FROM 
THE MIDDLE 
EAST TO AMERICA 119 (2011). 
40 JOAN WALLACH SCOTT, THE POLITICS OF THE VEIL 137 (Ruth O’Brien ed., 
2007) 
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Nonetheless, within this understanding of rights, it cannot be permissible for the 
denial of an individual’s right to religion (as it happens to be a well-founded 
fundamental and human right in most jurisdictions, plus mentioned in the 
European Convention on Human Rights) vis-à-vis individuals who cannot be 
accepting of others who practice veiling while “living together”.  

The court makes use of a feeble rationale for the law. This may have been due to 
the fact it indirectly believes that full-face veil bans promote women’s equality. The 
court does not explicitly mention this though, as it would be taken to mean that 
the woman who was questioning the veil ban was under a “false consciousness or 
duped by her religion.”41 42 

                                                             
41 (concluding that the criminalization of a full-face veil 
interfered impermissibly with the “aim of protecting the idea of ‘living together’”). SAS v. 
France, 2014-III Eur. Ct. H.R. 341 ¶ 106–07. 
42  William Langley, France’s Burka Ban is a Victory for Tolerance, TELEGRAPH, 
http://www.telegraph.co.uk/news/worldnews/europe/france/8444177/BurkaFranceNa 
tional-FrontMarine-Le-PenMuslimFadela-AmaraAndre-Gerinhijab.html; Daniel 
Weinstock - Feminism, the Veil, and the Problem of False Consciousness (ASI 2014), 
MCGILL: BLOGS, 
http://blogs.mcgill.ca/tcpsych/2014/07/18/daniel-weinstock-feminism-the-veil-andthe- 
problem-of-false-consciousness-asi-2014/. 
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