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INTRODUCTION 

The right to strike is recognized under international labour law as part of the freedom of 

association and the right of workers to organize their activities for the protection of their 

economic and social interests.1 Although the right to strike is mentioned or implied in certain 

specific instruments of the International Labour Organization, none of the ILO Conventions 

and Recommendations expressly guarantees the right to strike.2 However, the ILO‟s supervisory 

bodies have always considered that the right to strike is implicit in Convention 873 and 

Convention 98.4 This paper examines the substance of the right to strike under international law 

with reference to ILO jurisprudence on the right to strike. It examines the sources of the right to 

strike under international law especially the international labour standards set down in the ILO 

instruments as interpreted by its supervisory bodies. It also examines the recognition of the right 

to strike in the international bill of human rights adopted by the United Nations.  

SOURCES OF THE RIGHT TO STRIKE 

The ILO Constitution, 1919, sets forth the principle of freedom of association as the basic 

means of improving working conditions and ensuring living wage and industrial peace.5 The ILO 

Declaration of Philadelphia, 1944, which is annexed to the ILO Constitution, affirms the 

principle of freedom of association as one of the essential principles on which the ILO is based.6 

The ILO Declaration on Fundamental Principles and Rights at Work, 1998, and its follow-up, 

reaffirmed the principle of freedom of association and collective bargaining as fundamental 

                                                           
1
ILO, Digest of the Decisions and Principles of the Freedom of Association Committee of the Governing Body 

of the ILO (5
th

 revised edn, ILO 2006) 109 paras 522-523 (hereinafter simply referred to as Digest (2006). 
2
See, for example, the Recommendation Concerning Voluntary Conciliation and Arbitration 1951 (No. 92) and 

the Recommendation Concerning Collective Agreements 1951 (No. 91). 
3
ILO Convention Concerning Freedom of Association and the Right to Organize Convention, 1948 (No. 87). 

4
ILO Convention Concerning the Right to Organize and Collective Bargaining 1949 (No. 98). See also N. 

Valticos, International Labour Law (The Netherlands: Springer Science + Business Media B.V. 1979) 85-86. 
5
Preamble to the ILO Constitution. 

6
ILO Declaration of Philadelphia, para I(b) 
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rights of workers. The ILO Declaration on Social Justice for a Fair Globalization, 2008, further 

affirmed that freedom of association and collective bargaining are significant for achieving the 

four strategic objectives of the ILO.7 The right to strike is not explicitly recognized under any 

ILO Convention. However, the ILO supervisory bodies have always considered that the right to 

strike is implicit in Convention 878 as part of the freedom of association and the right of workers 

to organize their activities for the protection of their economic and social interests.9 The right to 

strike is therefore considered as part of the activities and programmes within the meaning of 

Article 3 for furthering the interests of workers under Article 10 of Convention 87. Under 

Article 8 paragraph 2, member states are not allowed to adopt legislative measures which would 

impair the exercise of the rights guaranteed under the Convention. Thus, a general prohibition of 

the right to strike is considered as running counter to the provisions of Articles 3, 8 and 10 of 

Convention 87.10 The ILO supervisory bodies have therefore considered that the right to strike is 

an intrinsic corollary of the right to organize trade union activities protected under Articles 3, 8 

and 10 of Convention 87. As the Committee of Experts puts it: The Committee‟s reasoning is 

therefore based on the recognized right of workers‟ and employers‟ organizations to organize 

their activities and to formulate their programmes for the purpose of furthering and defending 

the interests of their members (Articles 3, 8 and 10 of Convention No. 87).11 In addition, Article 

2 established what has been termed the fundamental principle of „trade union autonomy‟.12 

Workers are free to join the trade union of their own choice, without previous authorization, 

subject only to their constitutions or rules. Both industrial relations scholars13 and the 

supervisory bodies14 have interpreted the right to organize trade union activities to include the 

                                                           
7
The four strategic objectives of the ILO are: (a) to set and promote standards and fundamental principles and 

rights at work. (b) to create greater opportunities for men and women to secure decent employment and income; 

(c) to enhance the coverage and effectiveness of social protection for all; and (d) to strengthen tripartism and 

social dialogue. See ILO, Declaration on Social Justice for a Fair Globalization, adopted at the International 

Labour Conference at its 97
th

 Session, 10 June 2008 (ILO 2008) 9-11; E Viilup and J Przetacznik, The 

International Labour Organization and International Trade (European Union 2016) 

<http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/570460/EXPO_BRI(2016)570460_EN.pdf> 

accessed 19 September 2017. 
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Roy Mthombeni, ‘The Right or Freedom to Strike: An Analysis from an International and Comparative 

Perspective’ (1990) 23 Comparative and International Law Journal of South Africa 337, 340. 
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Digest (2006) 109 paras 522-523 
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ILO, Freedom of Association and Collective Bargaining: General Survey on the Freedom of Association and 

Protection of the Right to Organize Convention (No. 87), 1948 and the Right to Organize and Collective 

Bargaining (No. 98). 1949, Report of the Committee of Experts on the Application of Conventions and 

Recommendations, Report III (Part 4B), International Labour Conference, 81
st
 Session, 1994 (ILO 1994) 67 

para 152 (hereinafter simply referred to as General Survey (1994). 
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Ibid 65 para 147. 
12

J Hendy & KD Ewing, ‘Trade Unions, Human Rights and the BNP’ (2005) 34(3) Industrial Law Journal; 197-

216, 203. 
13

KD Ewing and J Hendy, Trade Union Rights: The Short Story (Institute of Employment Rights 2012) 7. 
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ILO, Giving Globalization a Human Face, General Survey on the Fundamental Convention Concerning Rights 

at Work in Light of the ILO Declaration on Social Justice for a Fair Globalization, 2009, Report of the 
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right to strike. The supervisory bodies have also interpreted Article 10 as providing the main 

objective of strike actions by workers, that is, for the purpose of „furthering and defending‟ their 

interests.15 The principles embedded in Convention 87 were further strengthened by Convention 

98,16  which provides protection for workers against acts of anti-union discrimination in respect 

of their employment. Such protection applies more particularly in respect of acts calculated to 

make the employment of a worker subject to the condition that he shall not join a trade union or 

shall relinquish trade union membership or cause the dismissal of a worker or otherwise 

prejudice a worker by reason of trade union membership or because of participation in trade 

union activities.17 It also guarantees workers‟ and employers‟ organizations protection against any 

acts of interference by each other or each other‟s agents or members in their establishment, 

functioning or administration.18 The two Conventions have been acclaimed to have guaranteed 

three, nay four, fundamental trade union rights. The first is the right to associate; the second is 

the right to organize; the third is the right to bargain collectively; and, the fourth is the right to 

strike.19 Subsequent ILO instruments contain supplementary provisions affirming the existence 

of the right to strike. For example, the Voluntary Conciliation and Arbitration Recommendation 

1951 states that if, with the consent of the parties, a trade dispute has been submitted to 

conciliation20 or binding arbitration,21 the parties should abstain from strikes and lockouts while 

the conciliation or arbitration is in progress and none of its provisions should be interpreted as 

limiting the right to strike.22 The Abolition of Forced Labour Convention 1957 also prohibits 

forced labour as a punishment for participation in strikes.23 The Resolution Concerning the 

Abolition of Anti-Trade Union Legislation in the States Members of the ILO 1957 and the 

Resolution Concerning Trade Union Rights and their Relation to Civil Liberties 197024 also 

referred to the right to strike. Furthermore, several ILO Commissions of Inquiry, which decide 

complaints under Article 26 of the ILO Constitution, have affirmed the right to strike in their 

                                                                                                                                                                                     
E\Committee of Experts on the Application of Conventions and Recommendations, Report III (Part 1B), 

International Labour Conference, 101
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General Survey (2012). 
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General Survey (1994) 65 para 147. 
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ILO Convention Concerning the Right to Organize and Collective Bargaining, 1949 (No.98). 
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ILO Convention 98, article 1, paras 1 and 2(a)-(b). 
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Ibid, article 2 para 1. 
19

Ewing and Hendy (n 13) 6. 
20

ILO, Voluntary Conciliation and Arbitration Recommendation, 1951 (No. 92), article 4. 
21

Ibid, article 6. 
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Ibid, article 7. 
23

ILO, Abolition of Forced Labour Convention, 1957(No. 105), article 1. 
24

ILO, Resolution concerning Trade Union Rights and their Relation to Civil Liberties, 1970, para 3 outlines 

trade union rights including the right to strike. 
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decisions. For example, in the case against Poland25 the Commission of Inquiry upheld the right 

to strike in the following words: Convention No. 87 provides no specific guarantee concerning 

strikes. The supervisory bodies of the ILO, however, have always taken the view – which is 

shared by the Commission – that the right to strike constitutes one of the essential means that 

should be available to trade union organizations for, in accordance with Article 10 of the 

Convention, furthering and defending the interests of their members.26 In 1948, the United 

Nations General Assembly adopted the historic Universal Declaration of Human Rights, which 

has been described as the international Magna Carta of all mankind.27 The Declaration, in article 

20, guarantees to everyone the right to freedom of association. The rights proclaimed in the 

Declaration were later expounded and codified in two separate legally binding instruments: the 

International Covenant on Civil and Political Rights and the International Covenant on 

Economic, Social and Cultural Rights both of which were adopted in 1966. These three 

fundamental documents constitute the International Bill of Human Rights.28 In December 1966, 

the United Nations General Assembly adopted the International Covenant on Civil and Political 

Rights.29 This Covenant, as its title implies, deals essentially with civil liberties. Article 22 of the 

Covenant guarantees to everyone the right to associate with others, including the right to join or 

form a trade union for the protection of his interests. Although article 22 does not expressly 

confer the right to strike on workers, the Human Rights Committee, which is charged with the 

responsibility for monitoring the implementation of the Covenant, has upheld the right to strike 

under the provisions. As far back as 1999, in its concluding observations on Chile, the Human 

Rights Committee said: The general prohibition imposed on the right of civil servants to 

organize a trade union and bargain collectively, as well as their right to strike, raises serious 

concerns, under Article 22 of the Covenant.30 In the same December 1966, the United Nations 

General Assembly also adopted the International Covenant on Economic, Social and Cultural 

Rights.31 With respect to the right to strike, the States Parties undertake under Article 8(1)(a) to 

ensure the „right to strike,‟ which is to be exercised in conformity with national laws.32 It might 
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ILO, Report of the Commission of Inquiry instituted under Article 26 of the Constitution of the International 
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Ibid, para 517. 
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HJ Steiner and others, International Human Rights in Context: Law, Politics, Morals (3
rd

 edn, OUP 2007) 146. 
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L Sibbel, ‘ILO Conventions and the Covenant on Economic, Social and Cultural Rights: One Goal, Two 

Systems’ (2001) 1 Dialogue + Cooperation; 51, 63. 
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United Nations International Covenant on Civil and Political Rights 1966 (ICCPR). 
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United Nations, Concluding Observations of the Human Rights Committee: Chile, UN Doc. 

CCPR/C/79/Add.104 (1999) <http://hrlibrary.umn.edu/hrcommittee/chile1999.html> accessed 14 Sept 2017. 
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United Nations, International Covenant on Economic, Social and Cultural Rights of 1966 (ICESCR). 
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Ibid, article 8(1)(d). 
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be thought that Article 8(1)(d) would allow national laws to place all manner of restrictions on 

the right to strike. However, the States Parties are not allowed to use legislative measures which 

would derogate from or prejudice the guarantees under ILO Convention 87. Article 8(3) 

provides thus: Nothing in this article authorizes States Parties to the International Labour 

Organization Convention of 1948 concerning the Freedom of Association and Protection of the 

Right to Organize to take legislative measures which would prejudice, or apply the law in such 

manner as would prejudice, the guarantees provided for in that Convention.33 It has been argued 

that article 8 paragraph 3 of the International Covenant on Economic, Social and Cultural Rights 

strongly suggests that the right to strike is protected by ILO Convention 87, otherwise it would 

not be appropriate to tell States that it is not permissible to fall below ILO standards on the right 

to strike, if the right to strike is not protected by these ILO standards in the first place.34 It is 

submitted that the right to strike is guaranteed under Convention 87 as an important aspect of 

the principle of freedom of association and the right to organize trade union activities for the 

protection of the interests of its members. It is the basis for the exercise of other fundamental 

rights guaranteed under Conventions 87 and 98. 

SCOPE OF THE RIGHT TO STRIKE 

The supervisory bodies have considered that any stoppage of work, however brief it may be, 

amounts to a strike. Thus, such partial stoppage of work as tools-down, go-slow, work-to-rule 

and sit-down strikes are considered as paralyzing as total stoppage.35 In their view, in so far as a 

strike is peaceful, strike pickets and workplace occupations should be allowed.36 However, the 

supervisory bodies have considered that strikers should respect the rights of non-strikers to 

continue to work and the right of management to enter the premises.37 It is incompatible with 

the principle of freedom of association for pickets to disturb public order or interfere with the 

rights of non-strikers and management.38 It is equally incompatible with the rights of non-strikers 

for employers to close the enterprise in the event of a strike.39 It is, however, compatible with 

freedom of association to deduct wages for days of strike.40 It is to be noted that the principles 

developed by the supervisory bodies on the right to strike by workers and their organizations 

apply mutatis mutandis to employers and their organizations. Thus, the Committee of Experts 
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There are similar provisions under ICCPR, article 22(3). 
34

KD Ewing, ‘Myth and Reality of the Right to Strike’ (2013) 29(2) International Journal of Comparative 

Labour Law and Industrial Relations; 146. 
35

Digest (2006) 118 para 545; General Surveys (2012) 51 para 126. 
36

General Survey (1994) 76 paragraph 174; (2012) 60 para 149. 
37

Ibid 132 para 652; General Survey (2012) 60 para 149. 
38

Ibid 132 paras 649-652; General Survey (2012) 60 para 150. 
39

Ibid 136 para 676. 
40

Ibid 132 para 654. 
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have noted that employers‟ organizations have sometimes invoked the principles relating to the 

freedom to work of non-strikers, the non-payment of salaries during strikes, access of 

management to enterprise installations during strikes and protest action by employers against 

government economic and social policies.41 The supervisory bodies also recognize strikes called 

by federations and confederations of trade unions. Consequently, legislations and judicial 

decisions which deny federations and confederations the right to call strikes are considered 

incompatible with Convention 87.  The supervisory bodies have never considered the right to 

strike to be absolute and unrestricted. Accordingly, they have sought to establish the limits of the 

right to strike in order to determine cases of its abuse. They have, therefore, accepted that the 

right to strike may be restricted or even prohibited in exceptional cases. Such restrictions or 

limitations are both substantive and procedural. 

RESTRICTIONS ON THE RIGHT TO STRIKE 

In terms of substantive limitations on the right to strike, the supervisory bodies have accepted 

the prohibition of wildcat strikes,42 purely political strikes and strikes decided before 

negotiations.43 However, protest actions aimed at criticizing the government‟s economic and 

social policies are not considered as purely political strikes.44 In the view of the supervisory 

bodies, workers‟ and employers‟ organizations should be able to have recourse to protest actions 

against major government‟s economic and social policies, which have direct impact on their 

members.45 In Case No. 2530 (Uruguay) concerning a complaint presented by employers, the 

Committee on Freedom of Association ruled that employers, like workers, should be able to 

have recourse to protest action against the government‟s economic and social policies.46 Protest 

actions by workers are also considered as legitimate if they have not been paid salaries for many 

months by the government.47 The supervisory bodies have also accepted restrictions in respect of 

sympathy strikes. However, they have considered that a general prohibition of sympathy strikes 

could lead to abuse especially in the context of globalization which is characterized by increasing 

interdependence, internalization of production and delocalization of work centres.48 In the view 

                                                           
41

General Survey (2012) 49 para 119. 
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Ibid 50 para 122. 
43

ILO, Compilation of Decisions of the Committee on Freedom of Association of the Governing Body of the ILO 

(6
th

 revised edn, ILO 2018) 144 para 760 (hereinafter simply referred to as Digest (2018); Digest (2006) 110 

para 528; JM Servais, International Labour Law (3
rd

 revised edn, Kluwer Law International BV 2011) 122; JM 

Servais, ‘ILO Law and the Right to Strike’ (2010) 15(2) Canadian Labour and Employment Law Journal; 147. 
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Digest (2006) 111 para 529; (2018) 145 para 763. 
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General Survey (2012) 51 para 124; Digest (2006) 111 para 529. 
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Case No. 2530 (Uruguay), Report No. 348 para 1190. 
47

Digest (2006) 112 para 537; (2018) 147 para 775. 
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General Survey (1994) 74 para 168; General Survey (2012) 51 para 125. 
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of the CFA, workers should be able to embark on sympathy strikes provided that the initial 

strike which they are supporting is lawful.49 The supervisory bodies have further accepted 

restriction or even prohibition of the right to strike in the public service or in essential services 

and situations of acute national crisis. However, they have considered that the prohibition of the 

right to strike in export processing zones is incompatible with Convention 87.50 In the case of 

the public service, the supervisory bodies have considered that the prohibition of the right to 

strike should be limited to public servants „exercising authority in the name of the state.‟51 The 

major criterion for determining this category of public servants is the nature of the functions 

they perform. From cases before it, the CFA has stated that officials who are working in the 

administration of justice and the judiciary, customs officers52 and employees performing tasks 

related to the administration, audit and collection of internal revenue53 fall within the category of 

public servants exercising authority in the name of the state.54 However, the supervisory bodies 

have excluded public sector teachers, postal workers and railway workers from this category of 

public servants. They have also excluded civilian personnel employed in military institutions who 

are not engaged in the provision of essential services.55 They have further excluded public 

servants employed in state-owned commercial and industrial enterprises.56 In particular, the CFA 

has emphasized that public servants in state-owned commercial and industrial enterprises should 

have the right to negotiate collective agreements, enjoy protection against acts of anti-union 

discrimination and enjoy the right to strike, provided that the interruption of services does not 

endanger the life, personal safety or health of the whole or part of the population.57 In the case 

of essential services, the supervisory bodies have considered that the term “essential services” for 

the purpose of limitation on the right to strike, should be restricted to services the interruption 

of which would endanger the life, personal safety or health of the whole or part of the 

population.58 In the course of examining reports and complaints before them, the supervisory 

bodies have included in the list of essential services the police and the armed forces, hospital, 

electricity, water supply, telephone, fire-fighting and prison services, air traffic control, 

emergency services dealing with the consequences of natural disasters, provision of food to 
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Digest (2006) 112 para 534; (2018) 146 para 770. 
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pupils of school age and cleaning of schools.59 Accordingly, they have excluded from the list 

radio, television, petroleum, fuel, gas, ports, banking, insurance, mining, transport, airline pilots, 

railway, postal services, refuse collection, agricultural activities, government minting and printing 

services and the education sector amongst others.60 In the view of the supervisory bodies, the 

concept of “essential services” is not absolute, because it is possible for a non-essential service to 

become essential service where the strike exceeds a certain duration or scope thereby 

endangering the life, personal safety or health of the population.61 Thus, the main criterion for 

determining what constitutes an essential service in a particular situation is the existence of an 

imminent threat or danger to the life, personal safety or health of the whole or part of the 

population.62 Refuse collection, for example, which is a non-essential service, may become an 

essential service where a strike by refuse collectors exceeds a certain duration or scope so as to 

endanger the life, personal safety or health of the population.63 In Case No. 952 (Spain), the 

Committee on Freedom of Association noted that a prolonged strike by railway workers 

throughout the country might endanger the well-being of the population.64 In the case of acute 

national crisis, the supervisory bodies have considered that strikes may be prohibited in 

situations of acute crisis for a limited period of time and to the extent necessary to meet the 

requirements of such situations. This allows for a temporary prohibition or suspension of the 

right to strike. For such prohibition to be justified, however, the supervisory bodies have stated 

that the crisis must be genuine, such as a crisis arising from an insurrection or a national or 

sanitary disaster.65 For example, in Case No. 1097 (Poland), all trade union activities, including the 

right to strike, were suspended on the proclamation of martial law.66 The Committee on 

Freedom of Association has, however, declared that the existence of martial law is incompatible 

with the existence of trade union rights.67 The supervisory bodies have also accepted the 

prohibition of strikes during the currency of collective agreements. However, such prohibition 
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should be compensated with impartial and speedy arbitration machinery for individual and 

collective complaints concerning the interpretation and application of collective agreements.68 

The supervisory bodies have further accepted restrictions on the right to strike in services that 

are not considered to be essential services in the strict sense of the term. Such restrictions may 

take the form of maintenance of minimum services during strikes, which may be required to 

meet the basic needs of the population, ensure safety of equipment, maintenance of equipment 

or avoid danger to public health and safety.69 For example, in Case No. 60 (Japan), the 

Committee on Freedom of Association accepted restrictions on the right to strike of employees 

in the coal-mining industry to protect installations and comply with safety requirements.70The 

supervisory bodies have considered that the requirement of minimum services can also be used 

as an alternative to a total ban or prohibition of strikes in essential services.71 In all cases, 

however, they have emphasized that the extent of minimum services and the minimum number 

of staff required to maintain such services should be clearly defined, negotiated and 

communicated to those concerned in due time. They have also emphasized that the 

determination of the minimum services and the minimum number of staff should not be done 

by the public authorities alone, but should involve the workers‟ and employers‟ organizations 

concerned.72 Any disagreement or difficulty in the definition and application of the concepts 

should be settled by a joint or an independent body which is empowered to issue binding and 

enforceable decisions.73 In all cases where the right to strike is either restricted or prohibited, the 

supervisory bodies have stated that the limitations should be compensated74 with impartial, 

speedy and effective procedures for conciliation and arbitration with the participation of those 

concerned and in which arbitration decisions are binding on both parties and are fully and 

promptly applied.75 The supervisory bodies have also considered that procedural restrictions on 

the right to strike are compatible with the principles of freedom of association provided such 

restrictions are reasonable and not so complex or slow that the declaration of a lawful strike 

becomes impossible or ineffective. In this regard, the supervisory bodies have accepted the 

exhaustion of prior conciliation and arbitration procedures before workers can declare a lawful 

strike. However, the period for conciliation and arbitration should be reasonable, the recourse to 

arbitration should be voluntary and such machinery should have the sole purpose of facilitating 

                                                           
68

Digest (2006) 111 para 533; General Survey (2012) 57 para 142. 
69

Digest (2006) 125 para 619; General Survey (2012) 56 para 136-137. 
70

ILO, Committee on Freedom of Association, 12
th

 Report, Case No. 60 (Japan) para 81. 
71

Digest (2006) 126 para 607; General Survey (2012) 55 para 136; Ben-Israel (n64) 114. 
72

Digest (2006) 125 paragraph 611; General Survey (1994) 71 para 161. 
73

Digest (2006) 125 para 613; General Surveys (1994) 71 para 161; (2012) 56 para 138. 
74

Digest (2006) 118 para 573; (2018) 162 paras 856-857. 
75

Gernigon (n117) 17-18. 



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE I.J.L.J CONSULTANT 

 

the negotiation of collective agreements.76 The supervisory bodies have accepted the prior 

approval of a strike by secret ballot.77 However, they have emphasized that the ballot method, 

the quorum and the majority vote required should be reasonable.78 For example, the requirement 

of a quorum of two-thirds or absolute majority of those present or over half of all the members 

of the union in order to declare a strike has been considered excessive and capable of unduly 

restricting the right to strike in practice.79 They have also considered that prior approval or 

supervision of strike ballot by the administrative authority, unless at the request of the trade 

union concerned, constitutes an act of interference which is incompatible with Convention 98.80 

Finally, the supervisory bodies have accepted the requirement of prior notice to the employer 

before the workers can call a strike.81 The notice period is considered as waiting period or 

cooling-off period when the parties should have a reflection and engage in final negotiation. 

However, the period of notice should be reasonable especially if it follows mediation and 

conciliation procedures.82 For example, a notice period of 40 days for calling a strike in an 

essential service has been considered reasonable.83 However, a notice period of 60 days before 

calling a strike in non-essential services has been considered excessive.84 

CONSEQUENCES OF STRIKE 

It is clear from the case law that the supervisory bodies support the suspension theory, which 

entails suspension of the mutual duties of the employees to work and the employer to pay wages 

during a strike. The CFA considers that wage deductions corresponding to the period of strike 

are compatible with the principles of freedom of association.85 The Committee of Experts also 

considers that the non-payment of wages during the period of a strike is not a sanction for 

participating in a strike but merely a consequence of absence of work. Accordingly, the payment 

of wages to striking workers is, ultimately, a matter for negotiation before the parties 

concerned.86 The supervisory bodies have considered that maintaining the employment 

relationship during the period of strike is a normal consequence of the recognition of the right to 

strike. In their view, workers who participate in a lawful strike should be able to return to work 
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once the strike has ended. Accordingly, dismissal of workers, replacement of strikers and refusal 

to re-employ workers for participating in a lawful strike constitute serious violation of the 

protection guaranteed under Convention 98.87 In Case No. 958 (Brazil), the Committee on 

Freedom of Association recommended the reinstatement of not only the trade union leaders but 

also other workers who were dismissed for participating in the strike. The Committee reasoned 

that the reinstatement of strikers is required to create a more favourable climate for the 

development of sound industrial relations.88 The supervisory bodies have also considered that 

the hiring of workers, the use of police and the military and requisitioning orders to break a 

strike in sectors other than essential services are incompatible with Convention 87. Similarly, 

threatening strikers with dismissal, recruiting underpaid workers and banning trade unions in 

order to break a strike have been considered incompatible with freedom of association.89 They 

have emphasized that powers of requisition should be limited to cases where the right to strike is 

either restricted or prohibited such as public servants exercising authority in the name of the 

state; essential services in the strict sense of the term; and situations of acute national crisis.90 The 

supervisory bodies have further considered that the imposition of penal sanctions such as fines 

and imprisonment on workers for violating the provisions of legislations providing restrictions 

on the right to strike is incompatible with Convention 87. They have repeatedly emphasized that 

no penal sanctions should be imposed on workers for participating in a peaceful strike except 

where the strike is illegal or where, during a lawful strike, the workers commit acts of violence 

against persons or property.91 Even in such cases, the responsibility for determining whether or 

not a strike is illegal should not lie with the public authorities, but with an independent body that 

has the confidence of those involved. Moreover, the prohibitions or restrictions on the right to 

strike should be in conformity with the principles of freedom of association and the sanctions 

should be proportionate to the seriousness of the violations and they should be imposed 

exclusively pursuant to legislation punishing such criminal acts.92 The supervisory bodies of the 

United Nations have expressed similar views concerning the imposition of penal sanctions on 

strikers. The Committee on Economic, Social and Cultural Rights considers that restrictions on 

the right to strike such as the imposition of sanctions, including imprisonment, constitutes non-
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compliance with the obligation of the State Party, regarding Article 8 of the International 

Covenant on Economic, Social and Cultural Rights.93 

CONCLUSION 

The right to strike is recognized under international law as an aspect of the right to freedom of 

association which is part of the whole range of human rights. It is regarded as a fundamental 

right which forms the foundation for the exercise of other rights.94 It is part of the Fundamental 

Principles and Rights at Work adopted by the International Labour Organization and the 

international bill of human rights adopted by the United Nations. The ILO supervisory bodies 

have never considered the right to strike to be an absolute right but certainly as a restricted right. 

In terms of substantive limitations, they have accepted the prohibition of wildcat strikes95 and 

purely political strikes.96 They have also accepted restriction of the right to strike for public 

servants exercising authority in the name of the state97 and prohibition of the right to strike in 

essential services and situations of acute national crisis.98 In terms of procedural limitations, the 

supervisory bodies have accepted the prior approval of a strike by secret ballot99 provided the 

ballot method, the quorum and the majority vote required are reasonable.100 They have also 

accepted the requirement of prior notice to the employer before the workers can call a strike.101 

The supervisory bodies support the suspension theory, which entails suspension of the mutual 

duties of the employees to work and the employer to pay wages during a strike. Thus, the 

deduction of wages corresponding to the period of strike is considered as compatible with the 

principle of freedom of association.102 However, the dismissal of workers, replacement of strikers 

and refusal to re-employ workers for participating in a lawful strike are considered as serious 

violations of the protection guaranteed under Convention 98.103 
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