
 

“ETHICAL AND LEGAL ISSUES 

RELATED TO SURROGACY BILL 2018”  

ANUKRITI 

HISTORY OF SURROGACY 

In the Indian culture to, in the Bhagvata Purana there is a story that recommends 
the act of surrogate parenthood. Kans, the evil ruler of Mathura, on account of 
prediction had detained his sister Devaki and her significant other, Vasudeva that 
her tyke would be his executioner. Each time she conveyed a youngster, he crushed 
its head on the floor. He executed six youngsters. At the point when the seventh 
youngster was considered, the divine beings interceded. They called the goddess 
Yogamaya and had her exchange the hatchling from the belly of Devaki to the 
belly of Rohini. In this way the youngster considered in one belly was brooded in 
and conveyed through another belly.  

It is again proposed that in the incomparable Indian epic Mahabharata, all the 
hundred children of the lord of Hastinapur, Dhritrashtra were brought into the 
world through IVF process. "Vyasa took the bit of fragile living creature and 
partitioned into 100 sections. He at that point place them into 100 pots and tied 
their mouths and covered them in the earth for a year"  

WHAT IS SURROGACY BILL? 

The surrogacy regulation bill 2018 bans commercial surrogacy but allows surrogacy 
for non- commercial needs. The bill attempts to end exploitation of surrogate 
mothers and seeks to protect the rights of the children born out of surrogacy. The 
bill seeks to regulate surrogacy by constituting surrogacy boards at National and 
state level. Due to the rise in the incidents of unethical practices of surrogacy, 
exploitation of surrogate mothers, abandonment of child out of surrogacy and 
import of human embryos. It has become necessary to enact a legislation to 
regulate surrogacy services in the country. It was the need of the hour. The 
surrogacy has been grossly misused in our country and if we look at internationally, 
most of the countries have banned commercial surrogacy including most of the 
developed countries.  
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The surrogacy regulation bill 2018, allows ethical surrogacy in which the surrogate 
is given no financial gains for carrying a child except medical expenses incurred on 
her and the insurance covered for her. Surrogacy will be allowed to intending 
infertile married couple, between the age of 25- 50 years for females and 26-55 
years for males. The intending couples should have been legally married for at least 
5 years to undertake surrogacy. The couples going for surrogacy will have to be 
Indian citizen. Banning commercial surrogacy in totally is a very drastic decision. 
Due to lack of legislation, the practice of surrogacy has been misused by the 
surrogacy clinics which led to extensive use of commercial surrogacy and unethical 
practices in the area of surrogacy. 

The Law commission in its 28th report recommended prohibition of the 
commercial surrogacy by enacting legislation. The surrogacy Regulation Bill was 
introduced by former Minister of health and family welfare Mr J.P. Nadda in Lok 
Sabha on November 2016. The surrogacy business in India has grown into a multi-
crore industry although the bill aims to effectively protect the rights of the 
surrogate mother and children born through surrogacy but it also hurts the 
sentiments of those infertile couples who wish to have biological children but are 
unable to find surrogate within the close relation. 

A bill that bars commercial surrogacy and allows only closed relatives to act as 
surrogates to needy infertile couples for altruistic reasons was introduced in the 
Lok Sabha on November 21st, 2016 by health minister Mr J.P.Nadda terming the 
proposed legislation historic.  The surrogacy regulations bill was passed after a long 
debate before a noisy protest by congress and AIADMK members over various 
issues. The health minister said different section of society, political parties, 
Supreme Court and the law commission have spoken against commercial 
surrogacy and that bill addresses these concerns. India had become a hub for 
commercial surrogacy and surrogate mothers also suffered from expectation the 
health minister told the house. The bill has a long history. In 2008 there was a 
supreme court’s judgement which talked about surrogacy. Then in 2009 there was 
Law commission report it talked about the fact that there was lack of regulation 
for surrogacy in the country and this lack of regulation could lead to exploitation 
of surrogate mothers. In 2015, the government came out with some set of 
regulations for regulating the surrogacy and in 2016 the bill was then referred to 
parliamentary Standing Committee which scrutinized the bill. And in 2018 now the 
bill has been passed by the Lok Sabha.  
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It prohibits commercial surrogacy and allows for altruistic surrogacy only from 
surrogate mothers who are close relatives of the intending couples. It also lays 
down a few more conditions. One of the conditions is that the intending parents 
the reason that they want a surrogate child is because of infertility of either of 
couple.  

It prescribed an age limit; its 55 years for men and 50 years for women intending 
parents. And for surrogate mothers the age limit should be between 25- 35 years. 
She should have a child of her own, she should have gone through a psychological 
test. Surrogate procedure can only be done in authorized clinics which the central 
government authorities will certify and there would be some kind of insurance 
provisions for the surrogate mother to take care of her well-being and no amount 
other than the expenses related are paid to the surrogate mother. 

The condition of infertility which leads to a couple needing to do surrogacy is the 
problem and not the process of surrogacy actually. In India, 180000 IVF’s cycles 
is done in a year out of 5% are such people who cannot carry a pregnancy. In such 
cases, the only option which is left to the woman pregnancy. Now, the bill states 
that either proven infertility of men and women. And 99% of such persons do not 
have such relative who are agree to carry the pregnancy for them. In fact people 
do not even tell that they are infertile in their family. The suitability or the criteria 
are so strict that it affects the intended couples.  

The two most difficult conditions are that the restricted age criteria in surrogacy 
process and an intended couple can only have one attempt of surrogacy. And it 
forced the intended couple to do surrogacy process outside India i.e., countries like 
Ukraine, Kenya, USA, and which can make surrogacy tourism. The eligible or 
intending couples will have to first be married for five years. During this five years, 
they would have had tried all assisted reproductive measures and would have failed. 
Once this period of five years is exhausted and they are failed through all other 
alternative methods that is when the couple becomes eligible for engaging a 
surrogate under this process. The law provides the classification tier system. It says 
a National Surrogacy Board will be set up. This board will basically frame policy. 
There will be State level surrogacy Board and it also contains appropriate authority. 
These appropriate authorities will be actually the authorities where the intending 
couples will have to apply for surrogacy procedure. An intending couple would 
have to produce certificates of medical infertility that they are infertile and then 
they can go for surrogacy.  
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The law provides that for anybody who is intending for surrogacy would have to 
sign a parentage order which really means once the child is born out of surrogacy 
arrangement you cannot abandoned that child. One of the reasons why the laws 
was thought to be urgent was that a lot of foreigners at least 75% of surrogacy 
procedures in India were involving foreigners. Foreigners were travelling to India 
for these purposes. Over the past 4 to 5 years there have been several cases of 
abuse of Indian surrogacy. In India there was no regulation, it was complete 
vacuum. The result was these foreigners were coming to India, they were 
commissioning poor women as surrogates. The women were delivering the babies 
and there have been several cases for instance, the last case was of Baby Manji in 
Gujarat where the Japanese couple has hired surrogate from India. The couple take 
divorce in the middle of the surrogacy period and refuses to take the child. So, 
there was no legal mechanism to protect the interest of the child born out of 
surrogacy arrangements.  The law obviously was needed. The intention of the bill 
was to address and to stop rather commercial use of surrogacy. And this area was 
completely vacuum i.e., no regulations were there as such. If a person has money 
then the can go and hire a womb or expensive procedures. And who are at 
receiving end “women” who are in need of money. Juvenile Justice Act has actually 
adopted adoption as a mode of rehabilitation of children and today there are more 
than 30,000 children who are actually available for adoption. So, there are people 
who want to have kids they can adopt children i.e., they can go for adoption. This 
would be most humanist and noble measure. And of course if close relatives of the 
intending couple are ready or willing to become a surrogate mother, then they can 
go for surrogacy procedure. But commercial surrogacy is not allowed and then 
India cannot become a place where people come and hire surrogate mother, take 
the child and go abroad. This is the reason why Supreme Court had pointed out 
this is the area which needs regulation. Some of the aspects were discussed in the 
parliamentary standing committee. And based on this discussion, the government 
moved certain amendment in the house. So, one part of the amendment was how 
you ensure that the PNDT Act that should not be infringed that should be taken 
care of in the amendment. The other thing that has been taken care of in the 
amendment is the choice of the surrogate mother about backing out of the 
surrogacy if she so decides. So, that has been incorporated in the regulation. The 
other thing that has been incorporated is a longer insurance period for the 
surrogate mother but there are still some things which are possibly be useful for 
member of Parliament to debate in the house.  

The definition of infertility which makes you eligible as a surrogate parents can be 
there is very often a possibility that a woman is able to conceive but not carry a 
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child. This can be come under the definition of infertility. Medical studies have 
shown, if the close relative is going to be from the father’s side them it could 
potentially results in abnormality in the child. In the Hindu Marriage Act, there is 
a concept of Sapinda i.e., you cannot marry within seven degrees of your lineage. 
The National Surrogacy Board has power to frame broader surrogacy policy as to 
how the sector will be regulated.  The matters of detail which will be described and 
specified under the rules of the law. For instance, this whole concerned around 
who the close relative will be? It was clarified by the Health Minister Mr J.P.Nadda 
that the definition of close relative is still open and it is actually the national 
surrogacy board and the state surrogacy board which are going to define the close 
relative parameter under surrogacy. 

The Appropriate Authority will invite applications for surrogacy will also be the 
first points of the contract for any violation of the law. They will be allowed to take 
Suo moto cognizance of any contraventions. Now, this law also says that every 
surrogacy clinics across the country needs to be registered and with an Indian 
council of Medical Research there will be a registry. Any clinic which is not 
registered makes itself liable to all sorts of conviction under this particular law. The 
law provides extremely tough punishments for any contravention which means the 
surrogacy has been entered into the arrangement and if the clinic which is involved 
in this procedure is not registered then they can invite punishment up to Rs. 10 
lakhs fine and imprisonment up to 10 years.  What did the parliamentary Standing 
committee say about this bill? There are guarantees of reproductive autonomy 
under the Constitution of India. It is a matter which is open to interpretation by 
the courts also. The right to life gives us the right over our bodies to choose how 
we want to conceive, to decide when we want to get pregnant. So, when you ask a 
couple give certificate of infertility there are legal experts and human rights experts 
that can argue that this is gross invasion of intending couple’s privacy. 

The grey areas of the bill are: 

Single women, divorced women are allowed to adopt a child in the country but are 
not allowed to enter into surrogacy. The question will definitely arise to the fact is 
to what is the kind of balance the law is creating between a surrogate mother and 
the intending parents. And what is the kind of recourse the intending parents have 
in the case their eligibility application is rejected. How can they co for an appeal? 
Or how long the appeal would take place. These are some issues that has to be 
clarified. But The National Surrogacy Board has power to make broader surrogacy 
policy as to how the sector will be regulated. 

383

                                       INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE           



 

CONCLUSION 

The bill is intending to discourage surrogacy and to encourage adoption as the first 
choice for infertile couples. The intention of the bill is not in doubt but whether 
the infringement of these laws can be challenged on the issues of liberty, issues of 
equal rights and rights over your reproductive autonomy. Commercial surrogacy 
had become fashionable over the last 3 to 4 years. Former Minister of External 
Affairs Mrs. Sushma Swaraj who headed the group of ministers that drafted the 
surrogacy law made a very valid point when she briefs about the bill for the first 
time. She said, it cannot be an arrangement for celebrity couples that do not want 
their wives to undergo labor it sends very bad message. So, banning of commercial 
surrogacy is important at this time. The disqualified sections are foreigners but 
there is no mention of LGBT community, Indian origin people who lives outside 
India.  But commercial surrogacy is now banned and it is banned for a noble cause. 
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