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INTRODUCTION 

Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 is an amendment made to the code 

with the aim of resolving insolvency issues while balancing the interests of all stakeholders. Insolvency 

and Bankruptcy Code, 2016 was a much-needed law for a country like India due to the existence of a 

number of laws that deal with the insolvency issues. Overlapping of laws created an atmosphere of 

perpetual confusion and conflict which ultimately resulted in the delay in decision making, lengthening 

the entire process of liquidation. Insolvency and Bankruptcy Code, 2016 successfully removed such a 

chaotic environment only to create a single platform to deal with all debts and liquidity. Before the 

enactment of the Insolvency and Bankruptcy Code, 2016, there existed numerous legislations such as 

the Chapter XIX & Chapter XX of the Companies Act, 2013; Part VIA, Part VII & Section 391 of the 

Companies Act, 1956; the Recovery of Debts Due to Banks and Financial Institutions Act, 1993; the 

Securitization and Reconstruction of Financial Assets and Enforcement of Securities Interest Act, 2002; 

the Sick Industrial Companies Act, 1985; the Presidency Towns Insolvency Act, 1909; the Provincial 

Insolvency Act, 1920; Chapter XIII of the Limited Liability Partnership Act, 2008. However, 

Insolvency and Bankruptcy Code, 2016 successfully encompasses all companies, partnerships, and 

individuals within one umbrella legislation. It is due to the virtues of the code that India has 

successfully secured its position in the top hundred of the World Bank‟s Ease of Doing Business global 

rankings. And, the fact sheet for the same boasts that Insolvency and Bankruptcy Code, 2016 is one of 

the major reasons for such a paradigm shift from rank hundred and thirty. 1  Along which, it is 

commendable to note that Resolving Insolvency Rank stands at rank hundred and three in the span of 

four and a half years as per the recent data compiled by the World Bank.2 The methodology adopted by 

the code is unique. It transfers control of the authority from the hands of the corporate debtor to its 

creditors as soon as any „financial creditor‟, „operational creditor‟ or „corporate debtor‟ itself applies for 

insolvency on the ground of default in the payment of debt or interest.3 The debtor loses control over 

the affairs of the company and creditors gain the ultimate control as facilitated by the „Resolution 
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Professional‟ who manage the affairs of the company 4 . The creditors then examine the business 

viability of the corporate debtor and conclude the best-suited mechanism to revive, rehabilitate or 

liquidate the company.5 Various regulatory authorities facilitate the process of insolvency. Insolvency 

Resolution Professional, a neutral third party, is appointed by the committee of creditors to facilitate 

the insolvency process amongst various classes and the smooth running of the corporate debtor even 

during the winding up procedure.6 It is pertinent to note that there exist two classes of creditors, 

namely „operational creditors‟7 and „financial creditors.‟8 Section 21 of the Insolvency Bankruptcy Code, 

2016 mandates the constitution of the committee of creditors consisting of only the financial creditors 

having the right to vote9 The voting right is determined on the basis of the financial debt that is accrued 

to the financial creditors and as specified by the Insolvency and Bankruptcy Board of India (IBBI), 

another institution that is established for the purpose of facilitating the process of insolvency.10 It is 

pertinent to note that Insolvency Resolution Professional, one of the important personals of the 

Insolvency process, is restricted to the task of facilitating the process by assisting the committee of 

creditors as the final decision is to be made by the financial creditors by means of voting. The 

Insolvency Professional may present the resolution plans at the meetings of the committee of 

creditors 11  which needs to be ultimately approved by them in order to get the sanctioning. The 

committee of creditors may choose to rehabilitate the company through the insolvency process or 

simply, liquidate after exhausting all ways of surviving the company. Thus, it can be held that the role 

of the financial creditors is supreme. And the question is, whether home buyers will be in a position to 

tackle the responsibility and obligations of a financial creditor. Since the objective of the financial 

creditors with that of the home buyers are in conflict with each other. Financial creditors such as the 

banks or other financial institutions have better commercial and business sense while they lend money 

to a business entity. Financial creditors may want to recover the credit back when the company is going 

into liquidation, however, they would aim and try every possible way of rehabilitating and reviving the 

company whenever possible. Home buyers, however, have an opposing objective in mind. Home 

buyers lend money to the real estate company, primarily, in return of the property, and in case the 

obligation is breached by the company, the home buyers would want to recover the money lent to the 

company. Home buyers have no intention in the revival of a company, earning out of the profits of the 

company or any business sense that can aid the Insolvency Professional by being in the committee of 

the creditors. Committee of creditors has the vital responsibility of approving a resolution plan that can 
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help survive the company or maximise the value of assets. Home buyers may not be expected to have 

the skill or the expertise in taking the effective commercial decision and to approve of a plan that is 

best suited for the company‟s survival in the market. Insolvency and Bankruptcy Code, 2016 did not 

foresee the need to protect the rights of home buyers when it was first formulated. Home buyers 

neither formed a part of the „operational creditors‟ nor „financial creditors‟. This may be due to the 

existence of other legal regimes that dealt with the rights of the home buyers in a separate forum. 

However, home buyers or flat buyers can be construed as a vital stakeholder as the insolvency 

proceeding has its direct consequence on them. Home buyers spend their entire life‟s savings in buying 

a property which in many cases are never delivered to the buyers. Keeping in view of their concerns, 

the recent promulgation of the ordinance, namely, the Insolvency and Bankruptcy (Amendment) 

Ordinance, 2018 recognises home buyers within the class of financial creditors. By the virtue of which, 

home buyers now possess voting rights, just like any other financial creditor, in proportion to the 

financial debt accrued to them. The paper aims to critically examine the viability of the status of home 

buyers as a financial creditor in comparison to the status that existed before the ordinance, in light of its 

development since inception till today. It is pertinent to note that there also exists an opposing view 

which says that there is no need to include home buyers within the class of financial creditors due to 

the existence of specialised and general law, such as the Real Estate (Regulation and Development) Act, 

2016 and the Consumer Protection Act, 1986 respectively, protecting the home buyers in cases where 

the promoter or the builder fails to deliver the required service within the prescribed time limit, 

breaching their contractual obligation. Thus, the paper also includes the study of such legal regime 

which is already in existence to facilitate the mechanism to redress the home buyers, available before 

the institution of the Insolvency and Bankruptcy (Amendment) Ordinance, 2018; and the effect of the 

amendment on the Code and other existing legal regimes, in order to be able to conclude the effect of 

the amendment after examining both sides of the coin.  

PRIOR TO THE PASSING OF THE ORDINANCE 

Since the inception of the new code in question, the status of home buyers has remained a debatable 

area, open to interpretation. The home buyers have failed to exercise their rights either as „financial 

creditors‟ or as an „operational creditor‟. Because there existed a continuing dilemma in determining 

whether home buyers fall under the definition of operational creditors or financial creditors. This is due 

to the very fact that it is difficult to define the booking amount paid by the home buyers within the 

description of the „operational debt‟12 or „financial debt‟.13 A simple difference between the two is 

emanated in Bankruptcy Law Reforms Committee where it says that “Financial creditors are those whose 

relationship with the entity is a pure financial contract, such as a loan or a debt security. Operational creditors are those 
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whose liability from the entity comes from a transaction on operations. Thus, the wholesale vendor of spare parts whose 

spark plugs are kept in inventory by the car mechanic and who gets paid only after the spark plugs are sold is an 

operational creditor. Similarly, the lessor that the entity rents out space from is an operational creditor to whom the entity 

owes monthly rent on a three-year lease.”14Astonishingly, courts have had a dicey view on the status of the 

home buyers, though rationalising, but never really clear the air about the status. In the case of Pawan 

Dubey and Anr v M/S J. B. K Developers Private Limited15, the appellants seek refund of the amount along 

with the interest on the damages, which was paid to the developers in order to book commercial shops. 

The Supreme Court while siding with the decision of the National Company Law Appellate Tribunal, 

held that “refund of money paid along with interest thereon arising out of cancellation of allotment of a flat will not be 

subsumed in the definition of ‘operational debt’ under the Insolvency and Bankruptcy Code, 2016.” Similarly, 

petitioners, in this case, which is the flat buyers, alleged refund of the booking amount of the flat 

bought from the said infrastructure company in the case of Vinod Awasthy v. AMR Infrastructure 

Limited.16 In which it was held that flat buyers have neither supplied goods nor services in order to 

claim the status of „operational creditors.‟ It is to be noted that the court had a rather stricter 

interpretation of the provisions which barred them from interpreting section 9 of the Code, which 

allowed application of corporate insolvency resolution process by operational creditors, read with 

section 5(20) which defines „operational creditor‟ and „operational debt‟ under section 5(21)  of the 

Code. The Tribunal denied the approach of a wider interpretation on the ground that the strict timeline 

of the Insolvency and Bankruptcy Code, 2016 which is one of the major objectives behind the 

formulation of the Code, will be hindered if the home buyers or flat buyers raise claims against real 

estate developers or infrastructure development companies. Likewise, in the case of Sajive Kanwar v 

AMR Infrastructure17 the court again denied the status of an operational creditor to the home buyers.  On 

the other hand, cases such as Nupower Renewables Private Ltd. v. Cape Infrastructure Private Ltd18 held the 

contrary opinion and included the home buyers under the ambit of the „operational creditor‟. The 

Chennai Bench of the National Company Law Tribunal allowed the supply of goods and services in 

any order to define „operational debt‟. The Tribunal held that petitioners while advancing money to the 

corporate debtor, the corporate debtor is obliged to provide the good to the home buyers. It is due to 

this supply of good, that the home buyers deserve to hold the position of the „operational creditor.‟ In 

another case of Nikhil Mehta v AMR Infrastructure19 the court took a different stand while extending the 

status of „financial creditors‟ to the home buyers. A Memorandum of Understanding was signed by the 
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parties and the parties promised “committed returns” till the property is transferred to the buyer for 

possession. And thus, gave the home buyers the right to move the court under the Insolvency and 

Bankruptcy Code, 2016 under section 7 of the code that allows application of corporate insolvency 

resolution process by financial creditors. On appeal, National Company Law Appellate Tribunal upheld 

the importance of the „financial debt‟ having the „time value of money.‟ It held that the home buyers are 

nothing but “investors” who have committed to the plan which assures definite returns. The preceding 

rationale not only helped in establishing the position of the home buyers as a financial creditor. But also 

remained the basis for the future cases, as it sets landmark precedent in cases to come where it is highly 

relied upon. Such as the case of Anil Mahindro and Another v Earth Iconic Infrastructure (P) Ltd20 where the 

given factual circumstances were similar and thus the judgement was in line with the reasoning of the 

Nikhil Mehta case.21 Thereon the stand was further clarified through a Public Interest Litigation filed in 

the Supreme Court where the court empathised with the home buyers while holding that a resolution 

plan should consist of the rights of the home buyers and their interest may be protected just like any 

other financial creditors of the company.22 Further, the 2018 amendment solidifies the stand of the 

Legislators in this regard. 

EFFECT OF THE AMENDMENT 

The Insolvency and Bankruptcy (Amendment) Ordinance, 2018 which was brought about in 2018 

incorporated that the amount paid by the „allottees‟23 or home buyers  for the purpose of building a real 

estate project or for the purpose of booking flats is to be considered as a borrowing or a loan amount 

granted by the home buyers to the builders.24 It is due to this change in the amendment that home 

buyers are now considered financial creditors defined under section 7 of the Code, having rights to 

initiate corporate insolvency resolution process against the corporate debtor. However, the consequent 

problem that arises in such a situation is of the exceeding number of financial creditors and 

management of such a huge number of home buyers who are recently inducted into this class. The 

problem is tackled by means of section 21 (6A) which talks about the appointment of a representative 

of the home buyers or allottees who is induced into the committee of creditors instead of all the home 

buyers acting individually.25 This solves the issue of the exceeding number of the home buyers and also 

makes it easier for the Insolvency Resolution Professional to cooperate between the members. The 

authorised representative then participates in the meetings of the committee of creditors and also 

possesses the right to vote on behalf of the home buyers in line with the instructions provided by 
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them.26 The authorised representative has no right to act against the interest of the class which he or 

she is representing.27 However, it is evident to note that the degree of the practicality of the amendment 

is yet to be measured. Keeping the great number of home buyers in one hand, the law needs to chalk 

out the plan for home buyers to arrive at a decision through which it will be conveyed to the authorised 

representative in the meeting of the committee of the creditors in a more effective manner within the 

given time frame.   

ALREADY EXISTING LEGAL REGIMES 

It is pertinent to note that home buyers or flat buyers have always been protected even when there was 

an absence of a specialised code that recognised the class as a financial creditor or an Act that provides 

the status of „allottees‟ and is especially legislated for the protection of home buyers. So the question 

here is, do we really need the amendment? And what difference does the amendment make in a legal 

scenario where the problem is already being dealt with other legislation? Home buyers, in the absence 

of a specialised law, were defined as „consumers‟ under the Consumers Protection Act,1986  recognised 

as a person who “buys any commodity to consume either as eatable or otherwise from a shop, business house, 

corporation, store, fair price shop to use of private or public services.”28 And consequently included real estate 

development within the ambit of the law defined as „services‟ under section 2 (1) (o) of the Consumer 

Protection Act, 1986. Following which, M/s Narne Construction P. Ltd. v. Union of India & Ors29 also held 

the service provided by the real estate developers within the definition of „service‟ under the Consumer 

Protection Act, 1986 in order to protect the consumers and redress the deficiency in service 

administered to them. However, the conflict is initiated when the home buyer seeks justice from both 

the forums simultaneously. The appropriate adjudicatory authority, which is entrusted with the 

responsibility to address the issue of the home buyers, is discussed in the recent case where the 

applicants moved the Delhi State Consumer Commission regarding the failure of the respondents in 

carrying out the construction work of the shops under the Consumer Protection Act, 1986 along with 

the Company Law Appellate Tribunal under the Insolvency and Bankruptcy Code, 2016. The 

appellants were alleged of exercising “forum shopping” while approaching more than one adjudicating 

authority.30 The term “forum shopping” has been defined by the Oxford Dictionary of law31 as “the 

practice of choosing a country in which to bring a legal case through the Courts on the basis of which country’s laws are the 

most favourable. In some instances there is a choice of jurisdiction.” The National Company Law Appellate 

Tribunal, in the present case held the importance of the over-riding effect of Section 238 of the 

Insolvency and Bankruptcy Code, 2016 while stating that pendency of the proceeding under the Delhi 
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Consumer Commission cannot prevent National Company Law Appellate Tribunal from taking up the 

case in hand.32 And thus allegations of forum shopping fails to stand due to the non-obstante clause. 

Additionally, the court also held that the two forums are the two available remedies to the home buyers 

and cannot be considered res-integra as the forums are not acting in derogation of one another.33 The 

allegation of „Forum Shopping‟ may be circumvented well with the aid of the non-obstante clause of 

the Insolvency and Bankruptcy Code, 2016 when stands in conflict with the Consumer Protection Act, 

1986. However, the courts are yet to clarify the position of law when non-obstante clause of two 

legislation is loggerheads with each other. Section 238 of the Insolvency and Bankruptcy Code, 2016 

and Section 89 of Real Estate (Regulation and Development) Act, 2016 is an emerging area of conflict 

which is to be addressed post the passing of the ordinance. Since both, the legislations provide for the 

non-obstante clause that clarifies that the respective piece of legislation would prevail in case of any 

inconsistency with any other law. The Legislature is yet to clarify the stand and hold the importance of 

the laws. In the absence of which, one law may get redundant with the gradual period of time. The Real 

Estate (Regulation and Development) Act, 2016, a newer piece of legislation is especially legislated with 

the sole objective of protecting the interest of the consumers in the sale and purchase of real estate 

projects and to establish adjudicating authorities for speedy dispute redressal mechanism of home 

buyers. However, while comparing it with the code, it may be said that the primary objective of the 

Code has never been to uphold the interests of any particular class of creditors or act as a recovery 

mechanism to the creditors. Additionally, the Real Estate (Regulation and Development) Act, 2016 

provides the „allottees‟ or home buyers the right to withdraw from a particular project in circumstances 

where the promoter fails to give possession of an apartment, plot or building and thus liable to return 

the amount received by the promoter with interest along with compensation.34 As far as the credibility 

of the Real Estate (Regulation and Development) Act, 2016 is concerned, the Act is not only 

specialised to preserve the needs of the home buyers but also provides for some exemplary means by 

which interests of the home buyers can be protected. The Promoter is required to deposit seventy-

percent of the amount realised from the home buyers („allottees‟) in a separate bank account.35 This 

provides assurance to the home buyers and also prevents promoters from losing track of their 

expenditure and prevents diversion of funds. The Act also provides for penalties as provided in 

Chapter VIII of the Act. On an overall analysis of the legislations, the Act can be held as a better 

source of remedy to the home buyers, in the opinion of the author.   
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CONLCUSION  

It is evident through the course of the paper that the status of financial creditors is of much importance 

during the process of insolvency or liquidation. Section 21 of the Insolvency Bankruptcy Code, 2016 

mandates the constitution of the committee of creditors consisting of only the financial creditors 

having the right to vote36 The voting right is determined on the basis of the financial debt that is 

accrued to the financial creditors and as specified by the Insolvency and Bankruptcy Board of India 

(IBBI), another institution that is established for the purpose of facilitating the process of insolvency.37 

The committee of creditors may choose to rehabilitate the company through the insolvency process or 

simply, liquidate after exhausting all ways of surviving the company. Thus, it can be held that the role 

of the financial creditors is supreme. Keeping the fact that the financial creditors form the committee 

of the creditors, they possess essential decision making power with respect to the entity which is 

undergoing insolvency resolution process. The objective of a home buyer is merely to procure homes 

in return of their money. Home buyers lack the technicality or the skill to take business decisions. The 

status and understanding of a home buyer with respect to business is limited. And it is majorly the task 

of the creditor to assure returns on the credit lent. Home buyers may not be able to fulfil the 

obligations of the financial creditors due to the lack of expertise and proficiency. And this could be 

assumed to be the major reason why Insolvency and Bankruptcy Code, 2016 may have deliberately 

excluded the home buyers or operational creditors from the committee of creditors in the past. The 

paper discusses how gradually the courts have changed the interpretation of the status of the home 

buyers, ultimately to conclude the status of financial creditors. However, it is pertinent to note that the 

courts have not foreseen the potential conflicts that may arise in doing so. „Forum shopping‟ being one 

of the major problems that arise due to the existence of too many fora trying to protect the rights of 

the home buyers. There exists three prominent status of home buyers as of now: home buyers are a 

„consumer‟ under the Consumer Protection Act, 1986; „allottees‟ under the Real Estate (Regulation and 

Development) Act, 2016 and „financial creditors‟ under the Insolvency and Bankruptcy Code, 2016. It 

should be noted that the Real Estate (Regulation and Development) Act, 2016 is a more specialised law 

in comparison to the Insolvency and Bankruptcy Code, which is catering to the needs and reliefs of the 

home buyers. The amendment, in short, has only brought about confusion in terms of the status of the 

home buyers and regarding the appropriate remedy available to the home buyer. In the opinion of the 

author, after weighing the arguments of both the sides, it is concluded that the ordinance has failed to 

make any significant and positive alteration to the existing conditions. The objective of the Code was 

never to include home buyers. The intention of the Legislature can be examined here. It is to be realise 

that the distinction between operational creditors and financial creditors was made for a reason. The 
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financial creditors were assumed to be the ones who could revive and rehabilitate corporate entity. The 

operational creditors on the other hand, did not form a part of the committee of creditors because they 

were not expected to take vital business decisions. In fact, even the corporate insolvency resolution 

process ignores the interests of the vital stakeholders in building projects which includes individuals 

who have invested their wealth in pursuit of the human desire to own a home. It may be concluded 

that the judiciary in cases such as Chitra Sharma v Union of India,38 Nikhil Mehta v AMR Infrastructure,39 

Anil Mahindro and Another v Earth Iconic Infrastructure (P) Ltd 40  and the Legislature in the course of 

amending the code has acted rather sympathetically while inducting home buyers into the class of 

financial creditors. The definition of the two groups of creditors, namely financial creditors and 

operational creditors is studied with great detail in the paper. And it may be concluded that the 

Legislature has taken a rather stricter approach in understanding the term operational creditor since the 

home buyers do not supply goods or services to the Real estate Company. The specialised law in this 

field which is recently enacted, namely, the Real Estate (Regulation and Development) Act, 2016 can be 

concluded to be efficient enough to address the issue of the home buyers. However, the amendment 

has brought out quite a few conflicting areas of concern discussed in the paper which requires the 

attention of the Legislators and Jurists in order to facilitate the home buyers. The over-riding effect of 

the legislations is yet to be clarified as the legislations are presently in loggerheads with each other 

where each legislation is trying to hold itself supreme in the matters of home buyers. The intention 

behind the ordinance is indeed commendable, however, application of the same requires further clarity. 

The real challenge lies in the application of the law and how the law takes its shape in the present day 

world. There always remains apprehensions before the law gets inducted into the system. Thus it is left 

to be seen how this newly formulated piece of amendment overcomes the bottleneck of practicality. 
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