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INTRODUCTION 

In recent years, commentators have openly acknowledged that the attitudes of transnational 

companies regarding business human rights have been surreptitiously shifting from apathy to 

activism. It is difficult to say whether this evolution is a movement climbing from the grassroots 

to the top or whether it is a top down approach led by the United Nations - specifically, the 

United Nations Guiding Principles1 and the Business Human Rights Framework2 that was borne 

out of it.  Whilst, some may argue that this may have been a movement caused by greater global 

awareness, acceptance, and protection of human rights. It is 

worth considering the top-down theory – in that the United Nations Guiding Principles and the 

Business Human Rights Framework have resulted in this phenomenon, where companies and 

businesses protect human rights during the regular course of business dealings. The Business 

Human Rights Framework as envisioned by John Ruggie at its current state is essentially a 

framework of soft law: guidelines and principles that would be beneficial if and when followed, 

but do not have “teeth” to enforce the breaches of the framework. In other words, following 

these guidelines creates a skewed risk-to-reward ratio. Firms that comply with these guidelines 

benefit from positive reputational benefits, however, if firms do not comply with these 

guidelines they do not suffer any long-lasting detriment, if they suffer at all. This is assuming of 

course that these firms do not violate any laws, regulations or human rights that are already in 

force and recognised. Thus, the Guiding Principles on Business Human Rights may be described 

as being merely aspirational – an ideal state of affairs that we wish to achieve, but without much 

local, regional and international political and commercial backing. This paper explores the 

hypothesis that for the Business Human Rights framework to have coercive power to correct 

corporate behaviour, the framework should evolve into an internationally binding instrument 

that will align the interests of Contracting States and provide transparency and enforcement 

                                                           
1United Nations, General Principles, Guiding Principles on Business and Human Rights (Feb. 24, 2020,1:15 pm), 
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf. 
2 John Ruggie, Protect, Respect and Remedy: A Framework for Human Rights, BusinessHumanRights (Feb. 23, 2020,2:15 
pm), https://www.business-humanrights.org/en/pdf-protect-respect-and-remedy-a-framework-for-business-and-
human-rights. 
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mechanisms against errant corporate behaviour. This paper scrutinises the idea of a treaty based 

on Business Human Rights (the “Treaty”). In an attempt to answer the question of whether the 

aforesaid evolution is possible and even useful, this paper will first examine the original 

underpinnings of the idea, the potential evolution of the Treaty and the contemporaneous 

situation regarding the academic and practical discussions of the Treaty. The paper then follows 

through with an examination of how the unique qualities of Asian nations affect the putative 

Treaty‟s value and impact on these nations before proceeding to discuss the criticisms levelled 

against said Treaty. This discussion will disclose the criticisms that the Treaty must overcome. In 

concluding the discussion, the paper will consider suggestions as to how these criticisms can be 

overcome or mitigated at the very least to determine the viability of said Treaty.    

ORIGIN 

The Human Rights Council (“HRC”), on 26 June 2014 adopted a resolution calling for the 

establishment of an open-ended intergovernmental working group (“IGWG”) „to elaborate an 

international legally-binding instrument to regulate, in international human rights law, the 

activities of transnational corporations and other business enterprises.‟3Notably, Ecuador and 

South Africa tabled the resolution and it was co-sponsored by Bolivia, Cuba, and Venezuela – 

states which have invariably been adversely affected by bad business practices by errant 

companies. This resolution was supported by an impressive collection of civil society 

organizations who formed a “Treaty Alliance” in support of a binding treaty. However, the 

proposal was divisive: within the 47-members-large HRC, it was supported by 20-member state 

and opposed by 14 states (including the United States and the Member States of the European 

Union), whereas 13 member states of the HRC abstained.4 Here, it would be remiss of this paper 

not to note that the states that opposed were generally More Economically Developed Countries 

(“MEDCs”) from which many Multi-National Corporations (“MNC”) hail from. This voting 

pattern clearly reveals apprehension of these MEDCs about the potential economic impact of 

the Treaty. 

EVOLUTION 

In 2005, UN Secretary General appointed Harvard professor John Ruggie (“Ruggie”) as the UN 

Special Representative for Business and Human Rights. Consequently, Ruggie presented the 

                                                           
3 Human Rights Council, Resolution 26/9 on The Elaboration Of An International Legally Binding Instrument On 
Transnational Corporations And Other Business Enterprises With Respect To Human Rights (Feb. 23, 2020,2:15 pm), 
https://www.ihrb.org/pdf/G1408252.pdf. 
4 Supra 3 
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“Protect, Respect and Remedy” framework in 2008.5 He presented the UN Guiding Principles 

on Business and Human Rights (“Guiding Principles”), a set of global standards aiming to 

address the risk of adverse impacts on human rights linked to business activity. They became the 

first corporate human rights responsibility initiative to be endorsed by the UN. While the 

Guiding Principles are an authoritative document, they were not legally binding. They were 

authoritative insofar as the Guiding Principles reflected existent international law standards, yet 

they did not propose new obligations. The aim was to form a broad consensus across the 

different stakeholder groups to create a basic normative framework. Thereby, finally formulating 

a consensus upon which the international community would be able to build further regulations 

and obligations. Others argue that the Guiding Principles were still quite new and that all the 

parties involved needed ample time for effective implementation. It has been argued that the 

Guiding Principles are simply too frail to accomplish its lofty goals. Insofar as defeating the 

traditional business inertia to accountability, it has been posited that only “hard law” can 

overcome this situation.6   Notwithstanding the incisive criticisms levelled against the principles, 

the Guiding Principles are merely the first step to provide global standards for preventing and 

addressing the risk of adverse impacts on human rights linked to business activity. This idea is 

perfectly compatible with projects for further international legal development which includes the 

proposed Treaty on business and human rights.7 

STATE OF PLAY 

There is no wide-ranging international binding instrument on business and human rights. 

Although a few international laws imposing human rights obligations on companies or their 

executives do exist, their ambit is fragmentary and in best cases, obligations are indirectly 

imposed8- companies have some indirect obligations to respect human rights insofar as they are 

imposed by virtue of general human rights treaties. Nevertheless, the state of play is wanting of 

better protection of human rights. Pertinently, international treaties currently in play should not 

only impose duties on states to comply with negative obligations, but they should also impose 

positive obligations on states to promulgate laws and regulation which in turn impose positive 

obligations on companies to adhere to and protect human rights, for instance, minimum wage 

                                                           
5 John Ruggie, Life in the Global Public Domain: Response to Commentaries on the UN Guiding Principles and the Proposed 
Treaty on Business and Human Rights (Feb. 23, 2020,2:15 pm), http://dx.doi.org/10.2139/ssrn.2554726 
6The UN Guiding Principles on Business and Human Rights – Foundations and Implementation [page] (Radu 
Mares ed., 2011). 
7 Olga Fernandez Sixto, Business and Human Rights: A Study On The Implications Of The Proposed Binding Treaty (Feb. 23, 
2020,2:15 pm), https://www.business-
humanrights.org/sites/default/files/documents/Business%20and%20Human%20Rights.%20A%20study%20on%2
0the%20implications%20of%20the%20proposed%20binding%20treaty.pdf.  
8 Id., At 10. 
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regulations and environmental protections rules. At the moment, laws of this nature are not 

uniformly present around the globe and as such, there is a need for international instruments to 

bind states to adopt international obligations.9 Furthermore, not every treaty is always ratified by 

all states, therefore not all states are bound by all or the same human rights treaties. At the same 

time, some states may have agreed to be bound by a treaty, but still lack the ability to fulfil their 

obligations. This allows businesses the opportunity to seek out these contracting states that on 

paper are complying with the obligations under the treaty, but in reality are no different from 

those that did not ratify the treaty. It provides businesses the advantage of boasting that they are 

running operations in a state that protects human rights to gain some form of reputational 

benefit or good will in the eyes of consumers. This is essentially a form of window dressing.  

Thus, the fragmented approach to human rights obligations as described above provides 

arbitrage opportunities for businesses to select states that seem to protect human rights but in 

truth are unable to do so. The Guiding Principles were created to solve this fragmented state of 

play.10 Despite the Guiding Principles, it is not difficult for transnational companies to get away 

with the abuses they commit, due to complex corporate structuring, lax laws and poor cross-

border enforcements, thus, it is an understandable reaction to clamour for a single international 

binding instrument to regulate the adverse corporate impacts on human rights.11 

VALUE IN ASIA 

Generally, Asian states have robust legal frameworks. 12 The domestic legislation covers core 

areas of land, labour, and the environment. However, with Asian states that are LEDCs, 

enforcement mechanisms are weak as there is a gap that is perpetually present due to these 

states‟ determination to attain sustained economic growth. The vigorous economic and 

commercial activity that they undertake and the prevalence of common development challenges 

such as weak governance and technical capacity has created difficulties at the intersection of 

business and human rights. Thus, the key challenge here is that laws governing corporate 

behaviour in these areas are only selectively implemented and enforced. The treaty, in its current 

iteration, has very little value within the Asia. This is because in Asia, the issue is not about the 

                                                           
9 Id., At 11. 
10The UN Guiding Principles on Business and Human Rights – Foundations and Implementation [page] (Radu 
Mares ed., 2011). 
11 Olga Fernandez Sixto, Business And Human Rights: A Study On The Implications Of The Proposed Binding Treaty (Feb. 23, 
2020,2:15 pm), https://www.business-
humanrights.org/sites/default/files/documents/Business%20and%20Human%20Rights.%20A%20study%20on%2
0the%20implications%20of%20the%20proposed%20binding%20treaty.pdf. 
12 Human Rights Resource Centre, Business and Human Rights in ASEAN: A Baseline Study (Feb. 23, 2020,2:15 pm), 

https://cil.nus.edu.sg/wp-content/uploads/2010/08/HaoDuyPhan-HRRC-BHR-BaselineStudy-Vietnam-2.pdf. 
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existence of the laws, but rather the enforcement of laws. Insofar as the treaty allows for 

domestic courts to enforce against errant companies, this paper submits that, it would be otiose 

as many of these states rely on these companies for economic development, for instance, palm 

oil companies in Indonesia. Thus, it would be illogical to expect strict enforcement to be taken 

against companies that bring about employment, tax revenue, and other economic benefits to the 

host country. Nevertheless, if the Treaty were to establish an international court which allows for 

a third party to commence proceedings against errant companies in Asia for violation of human 

rights, then the Treaty would have some value, as the errant companies must answer for their 

actions in another court. This would act as an effective deterrent. The timing for the 

establishment for such a Treaty viz Asia, could not be better. With the advent of billion-dollar 

infrastructure funding pouring into Asian states, it is imperative that some form of protection be 

afforded to the people who invariably will be impacted by the corporate machinery moving into 

these Asian States. A Treaty, if it were to be promulgated today, must be able to create legal 

safeguards that take into consideration the transboundary character of the infrastructure 

programs but, must bring into reality effective enforcement mechanisms. Whilst, it is not wrong 

that the political-economic goals of certain states are myopically focused on economic growth 

simpliciter, this lust has somewhat satiated in recent years with the arrival of the Belt-Road 

Initiative (“BRI”). Chinese capital flows into certain Asian states, like Laos, Indonesia, and 

Pakistan may have created short-term halo effects on their economies. However, these 

ephemeral effects have since faded as recipient states have been re-considering their roles as host 

states for infrastructure funding under the BRI and Asian Infrastructure Investment Bank. The 

sudden reticence of these states is not surprising given the numerous criticisms against the BRI 

and their impact. When looking at the cost to local communities, environmental impact and 

unequal allocation of benefits to host states. Having a Treaty would certainly ameliorate the 

negative impact of the BRI and reduce the costs to host states and perhaps make the BRI more 

attractive to interested States. 

A SUPPLY CHAIN WORLD 

The increased activity in infrastructure and capital flows has provided companies with greater 

access to new markets. Specifically, by closing the infrastructure gap that existed between states 

and levelling the playing field, companies now have the ability to create a more diversified supply 

chain. For example, instead of depending solely on Bangladesh for its textiles, companies can 

now diversify to Vietnam as its textile export share has been swelling. With greater number of 

markets to access at a lower cost of entry compared to previous years (it is less expensive to 
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enter new markets because there is a reduced need for companies to invest in basic infrastructure 

in order to do business in that host state), companies now have the ability to set up multiple 

factories, distribution networks in separate localities in order to prevent supply shocks. At first 

glance, it may seem that a diversified supply chain system brings greater stability to the global 

supply networks, however, with greater diversification comes the risk of greater environmental 

risk re-distribution. Companies from investor states (states that provide the investment) that 

once had concentrated sources of pollution now with the help of diversification, may be able 

spread its pollution sources across multiple jurisdictions, often aided by the governments of host 

states that wish to lower their greenhouse gas and other pollutant contributions so as to avoid 

violating international obligations that they might be a signatory to. Thus, this spreading around 

of environmental cost works well to the advantage of investor state companies. For instance, 

let‟s say company X, before supply chain diversification had only one factory in one state, and 

that factory was emitting 10 tonnes of carbon dioxide every year, for a fixed output. After supply 

chain diversification, let‟s assume that the same company X has one factory each in 5 states, but 

total output is still the same as before. Thus, it has 5 factories in total, emitting 10 tonnes of 

carbon dioxide every year (given the same output level). Looking from the company‟s 

perspective it is still producing the same output with the same level of carbon dioxide emission. 

However, the carbon dioxide emission per state now has dropped to 2 tonnes per year. This 

allows a company to spread its environmental impact around, whilst retaining the same value as 

before. Host states enable this phenomenon because it allows them to fulfil targets under the 

Paris Agreement 13  and other international obligations accruing under other agreements. In 

particular, China‟s BRI projects in Central Asia seems to be adopting this strategy: by investing 

heavily in the infrastructure of these states, China is attempting to create new markets for its 

supply chain network by plugging the infrastructure gap.14 China will then be able to spread its 

carbon footprint via diversification, whilst retaining its economic growth.15 For instance, China is 

investing in non-renewable industries in BRI states to create sources of energy for its supply 

chain hosted in within these BRI states, whilst maintaining its national emission numbers as the 

greenhouse gas emissions do not originate within their borders. Thus, any Business Human 

Rights Treaty must include environmental auditing obligations and specifically, it must mandate 

the attribution of emissions by a company‟s supply chain to their companies in the investor 

                                                           
13 Jonathan Berkshire Miller, Why Transparency is Key for China’s One Belt, One Road, Twentythirty (Dec. 27, 2017), 
https://twentythirty.com/transparency-is-key-for-chinas-one-belt-one-road/. 
14Supra 13 
15 Feng Hao, China’s Belt and Road Initiative still pushing coal, Chinadialogue (May. 12, 2017), 

https://www.chinadialogue.net/article/show/single/en/9785-China-s-Belt-and-Road-Initiative-still-pushing-coal. 



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE I.J.L.J CONSULTANT 

 

states. At this juncture, there are three issues that must be addressed in order for a proper system 

of attribution to be established: First, the issue of separate legal personality. Secondly, the issue 

of quantification and allocation of environmental costs and finally, the issue of double counting.  

First, the legal issue of separate legal personality must be addressed to ensure that liability and 

responsibility can be accurately imposed back to their parent company. It is a well-recognized 

principle in common-law that the corporate veil between companies that have their own separate 

legal identify will not be pierced unless certain conditions are met. With respect to environmental 

impact attribution, there must be some form of responsibility and accountability allocated to the 

parent company for the environmental impact of their subsidiaries. The law must evolve to 

reflect that while separate legal personality was created for the purposes of limitation of 

economic liability or liability that can be expressed in monetary terms, the concept cannot be 

used to defeat environmental liability. Attribution of all pollution costs to the parent company 

internalises this cost at the highest level of the company and this would be factored in their 

business decisions. The economic imperative due to the cost attribution would be for these 

companies to change their business process and their corporate behaviour. Crucially, this must 

not be limited to environmental impact, but must be expanded to other human rights as well. 

Presently, the ability for the putative Treaty to be able to attribute environmental costs to parent 

companies in their investor states is questionable. It would be difficult to determine how to 

apportion environmental costs because not all companies are vertically integrated and hence, 

upstream companies (which may be the investor state companies) do not have control over the 

companies in the supply chain, especially where the suppliers serve multiple customers. In order 

to resolve this issue a very thorough cradle to grave approach to environmental auditing and 

proportionality must be adopted. For instance, one suggested way would be for each company in 

the supply chain must be obligated under the Treaty to audit its total environmental emissions 

and based on the output produced for each of its customer, this environmental cost will be 

attributed in proportion to the customer‟s purchase from the supplier. Whilst, the method solves 

the quantification problem, it brings to the fore the pernicious issue of double counting or in the 

case of a tiered vertical supply chain, double or multiple-counting of the environmental costs 

that arises first from the supply chain and eventually reaches the ultimate holding company. This 

is an issue that can be solved by meticulous accounting processes and tracking of human rights 

impact and their attendant costs throughout the supply chain. Alternatively, as a stop gap 

measure until accounting processes become more accurate, certain credits should be allocated to 

these parent companies that will allow them to offset any double or multiple counting of the 

environmental costs attributed to them.  
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CRITICISMS AND SUGGESTIONS 

The success of the proposed Treaty‟s development hinges on a certain degree of consensus on 

some crucial areas such as the subjects, scope, scale, content, and stakeholder engagement. 

However, the criticisms levelled against the Treaty directly relate to difficulties on obtaining 

consensus on these crucial areas. 16  This section will delve into the implications of these 

criticisms, evaluate on whether the criticisms are valid and where appropriate, suggest 

improvements that may mitigate or obviate these criticisms.  

CRITICISM 1: WHETHER THE DIRECT ENFORCEMENT OF HUMAN RIGHTS 

AGAINST COMPANIES RATHER THAN STATES REPRESENTS A DEPARTURE 

FROM THE NORM? 

The criticism levelled here is that the direct enforcement of human rights norms against 

companies, rather than states, represents a fundamental theoretical departure from traditional 

human rights practice. This criticism is flawed on two grounds: firstly, there is precedence for 

direct enforcement against companies and therefore, there is no fundamental theoretical 

departure and secondly, this aforementioned approach is warranted for practical reasons.  

PRECEDENCE 

There is no formal impediment in imposing duties on transnational enterprises. 17  There is 

precedence for holding corporations liable directly, for example, the International Convention 

on Civil Liability for Damage Caused by Oil Pollution,18 which stipulates that the owner of a ship 

- which may be a company will be held responsible.19 Since transnationals already act as subjects 

of rights and obligations, it has been highlighted that the relation between the rights and 

obligations of corporations in public international law is asymmetrical to the relation between the 

victims of human rights violations and the violator companies. Therefore, the Treaty could help 

in balancing this position of extreme power of transnational enterprises in the international legal 

system by allowing direct enforcement for human rights violations against companies.20   

                                                           
16 Sara McBrearty, The Proposed Business and Human Rights Treaty: Four Challenges and an Opportunity, Harvard 
International Law Journal (Dec. 27, 2017), https://harvardilj.org/2016/07/the-proposed-business-and-human-
rights-treaty-four-challenges-and-an-opportunity/. 
17Human Rights and Business Centre, Treaty on Business and Human Rights: Two Major Issues (Dec. 27, 2017), 
http://homacdhe.com/wp-content/uploads/2015/12/Treaty-on-Business-and-Human-Rights-Two-Major-
Issues.pdf. 
18 International Convention on Civil Liability for Oil Pollution Damage, 1992 (CLC 1992) 
19 International Convention on Civil Liability for Oil Pollution Damage, 1992 (CLC 1992) 
20 Surya Deva. Corporate Human Rights Violations: A Case for Extraterritorial Regulation (Feb. 27, 2020), 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=21958 87 
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PRAGMATIC REASONS 

In today‟s context, the need to directly enforce on a corporation is an imperative. Companies 

have economic clout that at times, rival or even exceed certain states, especially that of 

developing states.21  This, coupled by the fact that companies enjoy countless privileges within 

the international legal sphere, creates reciprocal obligations for companies to not abuse their 

privileges.22 For instance, corporations as investors have the right to sue states in arbitral courts 

established by Bilateral Investment Treaties.23  Correspondingly, if they have the right to sue, 

then they should be exposed to being sued as well. On a more philosophical point, it must be 

recognised that a right provided to a corporation imposes a correlative duty on the corporation 

not to abuse the right. Additionally, states that are emerging may have fragile political, economic, 

and legal institutions which further augments the power of these companies.  In fact, some states 

collude with companies out of fear that requiring strict compliance to the law from companies 

would divert future investments from these companies that are necessary for local economic 

development.24 As a result, victims of human rights violations undertaken by errant companies 

do not have any form of recourse.  

SUGGESTION 

This paper recommends that the Treaty should allow for direct enforcement against companies 

to be undertaken by a third-party state or international organizations. As mentioned above, many 

states depend heavily on companies for their economic development and as such, if domestic 

courts were to have jurisdiction over such cases, the states (which may have weak legal 

institutions) may interpret the Treaty in a manner that favours these companies and to also 

escape their own refusal to protect human rights. Allowing third party states and organisations to 

sue companies directly removes the conflict of interest that exists when a domestic court of a 

state dependent on a corporation sues that corporation for violations of humans rights under the 

Treaty. 

CRITICISM 2: WHETHER THE LACK OF A CLEAR TREATY OBJECTIVE, 

AMBIGUOUS DEFINITIONS, AND DELINEATION BETWEEN TRANSNATIONAL 

                                                           
21 Human Rights and Business Centre, Treaty on Business and Human Rights: Two Major Issues 
22 Chip Pitts, For a Treaty on Business & Human Rights (Dec. 17, 2019), 

http://international.nd.edu/assets/133586/remarks_pro_tre aty_by_chip_pitts.pdf 
23Supra 22 
24 Surya Deva. Corporate Human Rights Violations: A Case for Extraterritorial Regulation (Feb. 27, 2020), 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=21958 87. 
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AND NATIONAL COMPANIES ACT AS IMPEDIMENTS TO THE CREATION OF AN 

INTERNATIONAL STANDARD? 

The Treaty is attempting to establish a single international standard of corporate human rights 

responsibility, but the current formulation of  the Treaty may fall short of this aforesaid 

objective. The Treaty‟s failure to establish a uniform international standard stems from the fact 

that the Treaty does not answer important questions about the content and limits of the 

proposed corporate responsibility. Put it another way: the criticism here is that inter alia the lack 

of a clear treaty objective, the ambiguous definitions and artificial delineation between 

transnational and national companies may prove fatal to the promulgation and adoption of the 

Treaty. The purpose of Resolution 26/9 25  was to create an overarching legal framework 

regulating business conduct in relation to human rights in general. Whilst, the idea may be 

aspirational, practically it made be difficult to implement because of the purported scale of the 

Treaty.26 Logically, the Treaty should cover every aspect of human rights that companies can 

infringe upon, since business activities are often complex and impact all areas of human activity. 

However, a wide mandate such as this may pose difficulties, due to challenges arising from the 

international political and legal order. Furthermore, Ruggie argues that if the Treaty provides 

accountability for all human rights violations, it would have to be pitched at a level of abstraction 

that would effectively mean that it does not serve its purpose anymore.27 On the flipside, if the 

Treaty was to only cover specific human rights, then the ambit of the Treaty would be 

contingent on the duties imposed by the Treaty itself. Put it another way: The duties and 

obligations on companies and states will naturally flow from the Treaty. Thus, for the Treaty to 

function a balance must be struck between idealism and realism. The specificity of the Treaty will 

enhance practicality by way of better enforcement (realism), while the scope of the protections 

should be wide enough to protect the aspirations of the Treaty (idealism) without introducing 

uncertainty in the enforcement of these duties and obligations. There are three distinct scenarios 

that may arise from this balancing exercise.:  First, the Treaty may have to address a broad range 

of rights if its norms are focused on reporting or implementing the whole spectrum of rights that 

the commentary accompanying Guiding Principle 12 alludes to as the minimum standard of 

rights. Second, if the Treaty creates complaint procedures or enables civil remedy damages, 

correspondingly the list of specific human rights that are protected under the Treaty may be 

                                                           
25 Human Rights Council, Resolution 26/9 on the Elaboration of an international legally binding instrument on 
transnational corporations and other business enterprises with respect to human rights (Feb. 23, 2020,2:15 pm), 
https://www.ihrb.org/pdf/G1408252.pdf 
26 John Ruggie,Quo Vadis? Unsolicited Advice to Business and Human Rights Treaty Sponsors, Institute for Human Rights 

and Business (Feb, 13 2020) http://www.ihrb.org/commentary/quo- vadis-unsolicited-advice-business.html  
27 Supra 26 
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narrower. In such instances, the rights that would be invoked are those considered as 

“reasonably justiciable”. This list of “reasonably justiciable” rights would still be shorter than the 

one mentioned above, but it would exclude certain rights that are considered as “less 

compelling”. In this scenario, the critical aspect is to define what “reasonably justiciable” means. 

A truly wide definition of what amounts to “reasonably justiciable” would conflate this scenario 

with the aforementioned scenario in the preceding paragraph. Thus, due consideration must be 

given to the exact definitions in each of the balancing exercises. Finally, if the ambit of the Treaty 

focuses on criminal sanctions, it would not apply to all human rights abuses, but only to those 

caused by the commission of an international crime: either an pre-existing one or a new crime 

recognized by the Treaty. In this scenario, the Treaty would only address the narrowest catalogue 

of rights as many human rights infringements by businesses  may not qualify as being 

“international” or “criminal” in character.  

SUGGESTION 

This paper suggests that for the Treaty to have practical effect, the Treaty‟s scope should have a 

narrow focus. It has been noted that there is a trend towards the development of treaties with 

such a focus, 28  and this indicates that specific instruments are more likely to be adopted 

compared to a single overarching human rights framework as the proposed Treaty attempts to 

do. This narrow scope allows for consensus to be created more easily as compared to an 

overarching framework. The scope of the Treaty, as it currently stands focuses on “transnational 

corporations and other business enterprises” as entities regulated under the Treaty. Interestingly, 

the footnote defines “other business enterprises” 29 in a manner that effectively excludes national 

companies. On a related note, the definition of what is truly transnational must be fleshed out 

and must be uniformly accepted across jurisdictions. This is due to the fact that “a growing 

number of local companies conduct business across borders, and thus may have said to have a 

transactional character.”30 Additionally, any definition of what “transnational” truly means must 

take into consideration the complication wherein subsidiaries of transnational corporations are 

typically required to incorporate under “relevant domestic law,” often in joint ventures, including 

with state-owned enterprises or other corporate forms that classify as local businesses and/or 

national companies. This is in line with what corporate legal strategists call “legal entity 

optimisation,” which increases the complexity of the corporate structure and relationships. This 

                                                           
28 Ramasastry., Closing the Governance Gap in the Business and Human Rights Arena: Lessons from the Anti-Corruption 

Movement, in Deva S., and Bilchitz, D. (eds.), Human Rights Obligations of Business: Beyond the Corporate 

Responsibility to Respect?, Cambridge University Press, November 2013.  
29 UN Document A/HRC/26/L.22/Rev. 1.  
30 Supra 26 
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complexity may prove to a Gordian knot, when one tries to untangle it to determine if a 

company is national or transnational. On a more practical front, formulating a Treaty exclusively 

concerning transnational companies creates a loophole through which companies may easily 

escape the application of the Treaty.31 The UN Guiding Principles implicitly recognises that all 

transnationality is irrelevant because it does not discriminate between transnational and national 

companies. On a principled analysis, it has been argued that if the Treaty can impose obligations 

of transnational companies, that rationale can be extended to national companies as well. The 

rationale of fundamental rights does not distinguish between transnational companies and local 

companies.32 Most importantly, the impact of national company in relation to human rights may 

be as significant as transnational companies. Thus, to artificially delineate between transnational 

and national would provide legroom for errant transnational companies to avoid liability by 

clever “legal entity optimisation.”  

PRECEDENCE 

This paper proposes that the delineation between transnational and national companies should 

not be adopted. It creates practical problems in trying to untangle corporate structures. Ruggie 

has argued for international legal instruments that are “precision tools” which attempt to address 

“specific governance gaps that other means are not reaching”. Arguably, this is precisely what the 

Human Rights Council resolution is doing: by focusing on transnational companies, it does not 

seek to cover the entire spectrum of business and human rights, but addresses particularly acute 

governance gaps causes by transnational companies. However, this paper posits that the 

governance gaps are also created by purely national companies, and that by delineating them, the 

HRC is not creating a precision tool, but rather an under inclusive one, since both types of 

companies can cause the same violations. To prevent transnational companies from escaping 

liability by cloaking themselves as national in nature, the Treaty may choose not to delineate 

transnational and national companies. Alternatively, if the Treaty chooses to delineate as such, a 

robust definition of what constitutes a transnational company would go a long way to prevent 

“legal entity optimisation” from happening. In this scenario, the Treaty must introduce tests 

based on “control,” “seat of management” and “economic substance” to determine whether a 

                                                           
31 See, for instance, SOMO Oral Statement Joint Submission in Panel II on Scope of the Proposed Binding Treaty, 

Geneva, (Feb. 13, 2020), .http://bit.ly/1VmjIjf  
32 The Guiding Principles explicitly apply to all business enterprises. See UN Guiding Principles on Business and Human 

Rights, Guiding Principle 14: “The responsibility of business enterprises to respect human rights applies to all enterprises regardless of 

their size, sector, operational context, ownership and structure.”  
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collective of corporations across the globe can be classified (for the purposes of the Treaty) as a 

transnational company. These tests will prevent companies from arguing that each of their 

corporate entity should viewed in silos and therefore do not pass muster as a company with 

“transnational character.” In deciding the terms of the Treaty, it must be noted that the Guiding 

Principles allowed for a multi-stakeholder approach. Under the Guiding Principles, corporate 

stakeholders contributed and shared their expertise on how to solve human rights violations. 

Furthermore, engagement of these corporate stakeholders enabled new business processes to be 

created, mind-sets to change, and support to be cultivated. This allowed companies to do more 

than what was minimally required, by ensuring that their business operations did not infringe on 

human rights and to actively enhance human rights of the non-corporate stakeholders that rely 

on them. Proponents of the Treaty call for the exclusion of corporates from the negotiations33  

in order to capture short-terms gains in the form of a stronger treaty language. This paper does 

not believe in such a measure, because it adversely impacts all the good progress in stakeholder 

engagement that was made under the Guiding Principles. The consultative process and multi-

stakeholder approach that the Guiding Principles were created from allows for consensus 

building. Most importantly, it allows for the main actors - the companies – to be apprised of 

their obligations and to be aware of the increasing amount of duties imposed upon them. From 

an economic stand point, the rise of new obligations invariably creates new costs for companies 

and by allowing them to be aware of incoming costs, they can make better choices in the present 

moment. This allows for companies to change their behaviour in the short to mid-term if they 

know that there will be increased costs from the consequences of their present-day actions. In 

the long-run, companies will internalise these new costs and will change their corporate 

behaviour in the long term as well. While a stronger language in the treaty without consulting 

corporates may seem like a victory at the outset, this eventually leads to greater detriment 

because the level of standards that would be incorporated into such a Treaty without the support 

of the corporates would not match the highest voluntary standards envisioned presently, but 

most likely reflect the lowest common denominator – the lowest hanging fruits. 34 Only the 

lowest hanging fruits will be achieved because corporates will not be able to change their risk 

calculus and cost calculus in the short run. Even if they wanted to change their corporate 

behaviour in the short run, the heavier duties imposed by way of the stronger Treaty language 

may unduly penalize the companies. This would result in the companies suffering economically 

                                                           
33 See, e.g., Kate Lappin, Haley Pedersen & Tessa Khan, Influence of corporations in treaty process would undermine affected 
communities’ interests, Business & Human Rights Resource Centre, Mar. 28, 2016, http://business-
humanrights.org/en/influence-of-corporations-in-treaty-process-would-undermine-affected- 
communities%E2%80%99-interests.  
34 Supra 26 
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or they would try to circumvent their obligations flowing from the Treaty. Neither scenario 

creates a conducive environment for business human rights. To balance between the need for 

stakeholder engagement (to allow for highest voluntary conduct) and the need for greater 

enforcement (via stronger language), this paper recommends that that corporates should be part 

of the consultation process, but with an observer status given their interest in this area. This 

allows for a proper balance in that corporates are aware of the changing obligations, and may 

plan ahead for the legal risks. Furthermore, the Treaty should include a time-period which before 

the obligations are imposed on the corporates. This time-period provides the companies the time 

needed to adapt their operations to comply with the new obligations under the Treaty. 

CONCLUSION 

The increasing volume of trade, deepening connectivity, enhanced trade, capital and labour flows 

between states characterise the world‟s state of affairs. This has been achieved through 

infrastructure and economic relations. Corporate activity transcends borders as we increasingly 

become a supply chain world. This deepening integration creates a lot of interdependencies; 

environmental, social, economic and political. In order to protect vulnerable people there must 

be complementary policies and institutions that will allow for a more equitable distribution of 

benefits. An equitable distribution of benefits includes reaping the fruits of their own resources. 

The predicate to this is the recognition and enforcement of rights, the right to own property, 

right to adequate conditions of life and right to be in an environment of a quality that permits a 

life of dignity and well-being. To achieve this, there must be complementary policies and 

institutions that transcend states. This allows for a uniform application of protections across 

nations. Separately, it renders arbitrage opportunities void – states can no longer invest in states 

with lax protections to benefit from the difference in regulatory standards. However, as 

explained in this paper, the Treaty has serious criticisms leveraged against it. Whilst, some 

suggestions have been posited to remedy the criticisms, it is far from perfect. Nevertheless. it is 

important to note that the treaty does add- value for the evolution of human rights law. It acts as 

a first step in the right direction if the criticisms levelled against the Treaty can be mitigated. 

There is a long way to go before a fully functional treaty can be developed to address concerns 

from all stakeholders. Regardless of how the Treaty evolves over time, it is critical that the 

Business and Human Rights Framework must be the basis of the Treaty.  Developing the Treaty 

based on the pillars of the Guiding Principles adds legitimacy to the Treaty as a whole and 

provides an aspirational state of affairs towards which the Treaty represents an important first 

step.  


