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INTRODUCTION 

Judicial Review in India 
The Constitution of India explicitly establishes the Doctrine of Judicial Review in 
several Articles such as Art 13,32,131- 136,143,226 and 246. The doctrine of 
judicial review is firmly rooted in India and has the explicit sanction of the 
Constitution. Articles 13(2) even goes to the extent of saying that the State shall 
not make any law which takes away or abridges the rights conferred by this part1 
any law in contravention of this clause shall to extent of the contravention, be 
void.2 The courts in India are thus under a constitutional duty to interpret and 
declare the law as unconstitutional. 

The court act is so far as the Constitution is concerned is valid. Underlying this 
aspect of the matter, the Supreme Court Stated in State of Madras Vs. G. Row3 that 
the Constitution contains express provisions for Judicial review of legislation 
within the Constitution and that courts “face up to such important and none too 
easy task” not out of any desire “to tilt at legislative authority in a Crusader’s spirit, 
but in discharge of the duty plainly laid upon the by Constitution”.4 The Court 
observed further “while the court naturally attaches great weight to the legislative 
judgment, it cannot desert its own duty to determine finally the Constitutionality 
of impugned statute.” The doctrine of Supremacy of the Constitution and judicial 
review has been expounded very lucidly but forcefully by Bhagwati, J, as follows 
in State of Rajasthan v Union of India.5 “It is necessary to assert in the clearest 
terms particularly in the context of recent history, that the Constitution is 
supermalex, the permanent law of the land, and there is no department or branch 
of Government above or beyond it. Every organ of Government ,be it the 
executive or the legislature or the judiciary , derive its authority from the 
Constitution and it has to act within the limits of its authority .No one however 

                                                             
1 Part III containing the Fundamental Rights 
2 Article 13, Constitutional law M.P. Jain VI Edn.,2010 
3 AIR 1952 SC 196 
4 AIR 1952 SC 196,199:1952 SCR 957 
5 AIR 1977 SC1361;(1977) 3 SCC 592 
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highly placed and no authority howsoever lofty can claim that it shall be sole judge 
of the extent of its power under Constitution or whether its action is within the 
confines of such power laid down by Constitution .This court is the ultimate 
interpreter of the Constitution and to the court is assigned the delicate task of 
determining what is power conferred on each branch of Government ,whether it 
is limited and so , what the limits are and whether any action of the that branch 
transgresses such limits .” Judicial Review has been justified from time to time in 
different cases. In Kesvananda Bharti, the Supreme Court has emphasized upon 
the importance of Judicial Review.6  

The scope of judicial review in Indian somewhat circumscribed as compared to 
that in the USA. In India, the fundamental rights are not so broadly worded as in 
the USA, and limitations thereon have been Stated in the Constitution itself. The 
Constitution maker also felt that the judiciary should not be raised to the level of 
the ‘super –legislative’. 7  If we look into the historical interpretation of the 
constitutional evolution of India, we find that the system of Judicial Review in 
India is not an event of sudden emergence, but it has a gradual evolution which 
predominantly depended on the constitutional thoughts and ideas in the different 
stages of the constitutional evolution in India. The constitutional growth of the 
United States of America reveals that the legislative powers were subject to 
constitutional limitations and restriction at each stage of its growth. In India, since 
the enactment of Government of India Act, 1858 to the Government of India Act 
1935, the Indian legislature was subordinate to the English Parliament and any 
legislative Acts in India in contravention of the parliamentary directions and 
restrictions were void. By the Government of India Act of 1935 federalism was 
introduced which led to the expansion of the concept of Judicial Review in India. 
From 1885, when the Indian National Congress was established, to the 
inauguration of the Indian Republic there were constant and vigorous agitations, 
for the establishment of federalism and for the State recognition of fundamental 
rights. India which had the heritage of the Rule of law from ancient times, acted 
strenuously and assiduously towards establishing the judicial control of the 
legislative powers. As a result, the provisions for judicial review were incorporated 
in the constitution itself.8  

                                                             
6 AIR 1973 SC 1461 
7 VII CAD 1195: IX CAD 1195 -6: GAustin, The Indian Constitution 164 et, Seq. 
8 Jha, Judicial Review of Legislative Acts,2ndedn., Lexis Nexis Butterworths Wadhwa, 
Nagpur, at P.423 
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EVOLUTION OF JUDICIAL REVIEW IN INDIA 

The evolution of the judicial review power can be traced back to the legislative 
history of India It was a result of gradual and step by step development The starting 
point towards the judicial control in view of judicial review power was in 1858 
when the Government of India Act of 1858 imposed some restrictions on the 
powers of the Governor General in Council in evading laws, this was only in 
implication as there was no express power of judicial review. Another restriction 
which was imposed on the legislative powers was by the Indian Councils Act 1861, 
that the laws passed by legislative council could only be made as law when it 
received the assent of the Governor The making of the law or regulation which 
might have effect of repealing or in any way affecting the Indian Council Act was 
also guarded against by provisions to that effect. The provision to section 22 of 
the Indian Council Act 1861 lays down constitutional restrictions in framing laws 
which reads: “provided always that the said Governor-General in Council shall not 
have the power of making any law or regulations which shall repeal or in any way 
effect any of the provisions of this act …”.9 In 1877, the judgment of far reaching 
effect was declared by the Calcutta High Court. 

In Emperor v. Burah Singh10 it was recognized that the aggrieved person had the 
power to challenge the constitutionality of the law made by the Governor in 
Council on the ground that it was in excess of the power conferred on him by the 
Imperial Parliament. 

The next step toward the judicial review power was in 1913 when Lord Haldane 
laid down in the Privy Council case 11  that the Government of India cannot 
abrogate the rights of the Indian subject conferred by the Parliament Act i.e. 
Government of India Act 1858.Thus this case had put more limitation on the 
government’s power. 

In 1918, in the case of Annie Besant v Government of India,12 the Chief Justice 
relying on the Privy council case had observed that there was a fundamental 
difference between the legislative powers of the Imperial Parliament and the 

                                                             
9  Banerjee, A.C., Indian Constitutional Document, Vol.2, Mukherjee & Co. Pvt. Ltd., 
Calcutta1961, P.41 
10 ILR3 Cal. 63 (1877) 
11 Secretary of State v. Moment, ILR 40 Cal. 391 (1913). 
12 Annie Besant v. Government of Madras, AIR 1918 Mad. 1210, at Pp.1232-1233. 
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authority of subordinate Indian legislature. He further affirmed that any Act which 
is in excess of the delegated power or in violation of the limitation imposed by the 
Imperial Parliament will be null and void.  

At a later stage, it is found that even the writers and jurists advocated that there 
should be limitation on law making the government could make laws only under 
the authority given to them. In 1930, Col. K N Haskar and K N Pannikar, in their 
book entitled, ‘Federal India’ stated that that the judicial authority in India should 
have the power to declare ultra vires, the measures which go against the 
Constitution13. Another important step was enactment of the Government of India 
Act 1935.Thia Act was like a blueprint of the Constitution. It engrained the federal 
system for the Indian system which implied government at two stages – the Central 
and the State level. Thus, the Court was implicitly empowered to pronounce 
judicially upon the validity the validity of the statutes, though there was no express 
provision yet for the same. Sir Brojender Mitter, Advocate General of India in his 
address to the judges of the Federal Court on the occasion of its inauguration said 
that the function of the federal court would be to expound and define the 
provisions of the Constitution Act, and as guardian of the Constitution to declare 
the validity or invalidity of the statutes passed by the legislatures in India.14 

The Federal Court was introduced by the Government of India Act of 1935 to 
function as an arbiter in the Central and State relationship and to scrutinize the 
violation of the constitutional directions regarding the distribution of the powers 
on the introduction of federalism in India. It was highly essential to have an 
independent and impartial superior court to maintain balance between the Centre 
and the provinces. The power of Judicial Review was not specifically provided in 
the Constitution, but the Constitution being federal, the federal court was 
entrusted impliedly with the function of interpreting the Constitution and to 
determine the constitutionality of legislative Acts. 

A large number of cases cropped up involving the question of the validity of the 
legislative Acts which was one of the main topics of decision before the Federal 
Court and the Privy Council. Maurice Gwyer C.J. of the Federal Court of India 
observed “we must again refer to the fundamental proposition enunciated in 
(1878) 3 AC 889 (RegVBurah) that Indian legislatures within their own sphere have 

                                                             
13 Colonel K.N. Hasker and K.M. Pannikar, Federal India, Martgin Hopkinson Ltd., 1930, 
P.147. 
14 Federal Court Reports, 1939, P.4 
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plenary powers of legislation as large and of the same nature as those of parliament 
itself. It was true in 1878; it can’t be less true in 1942”.15  During the span of a 
decade of their career as constitutional interpreters the Federal Court and the High 
Court of India reviewed the constitutionality of a large number of legislative Acts 
with fully judicial self-restraint insight and ability. The Supreme Court of India as 
the successor of the Federal Court intended the great traditions built by the Federal 
court.16 Thus, though there was no specific provision for Judicial Review in the 
Government of India Act of 1935 the constitutional problems arising before the 
court necessitated the adoption of Judicial Review of legislature Act in a wider 
perspective. Such laws shall be declared as void by the judiciary. The judicial review 
power also extends to constitutional violations regarding Separation of Powers and 
Constitutional scheme of distribution of powers. As compared to the legislative 
enactment earlier, the Constitution of 1950 provides for extremely wider scope for 
judicial review. The constitutional provisions for judicial review contain in Articles 
13, 32, 226.Through these express provisions the scope of judicial review is 
extremely widened under the Constitution. The courts in India are most powerful 
organ for scrutinizing governmental drawbacks in legislative and administrative 
functions. The spirit of the protection of individual liberty and freedom yielded a 
great influence on the constitutional agitations in India. 

The ancient Indian heritage is rooted in the Constitution of India, 1950, in which 
are enshrined the various provisions of individual liberty and freedom against the 
State. Under the impact of ancient Indian heritage, the Constitution of India of 
1950 evolved a unique system of Judicial Review. The fundamental subject of 
Judicial Review in the present constitution of India relates to – 

1. Enactment of legislative Act in violation of the constitutional mandates 
regarding distribution of powers. 

2. Delegation of essential legislative power by the legislature to the executive 
or any other body. 

3. Violation of fundamental rights. 
4. Violation of various other constitutional restrictions embodied in the 

constitution. 
5. Violation of implied limitations and restrictions. 

                                                             
15 Bhola Prasad v. Emperor, AIR 1942 FC 17, at P.20 
16 Pylee M. V, ‘The Federal Court of India’, P.C. Maniklal and Sons, Bombay,1966, at 
P.327. 

228

                                      INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE   



 

The word of the Constitution is supreme in India and the legislative and executive 
Acts to be valid will have to conform to it. The only agency capable of upholding 
the supremacy of the Constitution being the national judiciary, the process of 
Judicial Review is expected to play a no mean role in the working and development 
of the constitution”. 

The Indian judges have enough power under the Constitution to declare a 
legislation void if it is in violation of the Constitution or if the law is highly 
tyrannous and arbitrary against the intention of the Constitution and the sovereign 
people. Much depends upon the way the court approaches the matter and the 
degree of self-restraint the court exercises. The constitution does not limit the 
powers of the Indian courts in the matter of Judicial Review, but the constitution 
has left the matter entirely on the dignity and rational thinking of the courts. Just 
after the Constitution of India came into force the Calcutta High Court in a special 
Bench case gave a memorable decision by which the entire Bengal Criminal 
Amendment Act of 1930 was declared void. The Court held – “The legislatures in 
this country have only those powers of legislation which are bestowed upon them 
by the Constitution Act. If they pass an Act in excess of these powers, the Act 
becomes void to that extent. Under our Constitution, the Court i.e. the judiciary is 
to decide this and nobody else. We recognize that great powers necessarily involve 
grave responsibilities, but we are not dismayed. Amidst the strident clamor of 
political strife and the tumult of the clash of conflicting classes we must remain 
impartial. This court is no respecter of persons and its endeavor must be to ensure 
that above this clamor and tumult, the strong calm voices of justices shall always 
be heard”. 

This view of the Calcutta High Court has been echoed in the several decisions of 
the Supreme Court and the High Courts of different States. In 1958 even the Law 
Commission adopted the same view – “The Constitution in express terms requires 
the courts to act as supervisory body in the matter of laws alleged to encroach 
upon the exercise of fundamental rights. The lines as to how far a law shall go in 
derogation of the citizen’s fundamental rights is, according to the Constitution, to 
be drawn by none other than the judiciary. The Government and their policies may 
change what contributes to the stability of the States is its judiciary. A nation may 
afford to lose its confidence in its king or even in its Parliament, but it would be 
an evil day if it loses its confidence in its judiciary.”17 

                                                             
17 Law Commission Report, dated 26.9.1958, at P.674, Para 7, Vol.II 
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JUDICIAL REVIEW AND APPEAL -DISTINCTION 

The system of judicial review is different from the appeals. An appeal is statutory 
right which is provided under the specific statute. In appeal, the higher court has 
to decide the matter once again on the merits of the case. But in judicial review, 
the higher court has only supervisory jurisdiction where it does not go in the 
question of merits but only tests the validity, legality of the challenged order. The 
basic principle of judicial review is that it is only the decision making process and 
not the merits of the decision which is reviewable unless the decision or action of 
the administrative authority is vitiated by arbitrariness, unfairness, illegality, 
irrationality or decision is such as no reasonable person on proper application of 
mind could take such a decision.  However, the court would not substitute its own 
opinion for that of the experts.18 In Tata Cellular v Union of India,19 it is held by 
the court that, ‘Rights of appeal are always statutory whereas judicial review on the 
other hand is the exercise of the court’s inherent power determine whether the 
action is lawful or not and to award suitable relief. The court does not require 
statutory authority for the purpose of review. Judicial review is the exercise of the 
court's inherent power to determine whether the impugned action is lawful or not 
and to award suitable relief. "For this no statutory authority is necessary, the court 
is simply performing its ordinary functions in order to enforce the law.  

Judicial review is thus a fundamental mechanism for keeping public authorities 
within due bounds and for upholding the rule of law. Judicial review is thus a 
fundamental mechanism for keeping public authorities within due bounds and for 
upholding the rule of law. Instead of substituting its own decision for that of some 
other body, as happens when on appeal, the court on review is concerned only 
with the question whether the act or order under attack should be allowed to stand 
or not"20.  

The basis of Judicial review is common law because nearly all cases of 
administrative law arises under some Act of Parliament whether the court quashed 
order made by a minister under some Act, it uses its common law power to declare 
that the minister has in some way exceeded or abused his power’ 

                                                             
18 I.P. Massey, ‘Administrative Law’, Eastern Book Co., 5thEdn, 2001, Lucknow, at P.272. 
19 (1994) 6 SCC 651 
20 H W R Wade and C F Forsyth, Administrative Law, 10thEdn, at P.29 
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The appellate jurisdiction is broader than the writ jurisdiction while hearing an 
appeal, the appellate court can reexamine both the question of fact as well as of 
law, can appreciate evidence for it and substitute its own findings of fact for those 
of the lower adjudicatory body. On the other hand, the judicial review scope is very 
narrow. The writs are issued only for specific purposes as decided by, the court. 
The Supreme Court has repeatedly asserted that the power of a writ court is that 
of a court of review and not that of the court of appeal. 

In VeerappavRaman and Raman Company 21 , the court observed, however, 
extensive the jurisdiction maybe it is not so wide or large as to enable the High 
Court to convert itself into court of appeal. The Supreme Court has explained in 
S.R. Bommai v Union of India22 that in judicial review the court is not concerned 
with the merits of decision under review, but with the manner in which the decision 
has been taken or the order has been made.  

The duty of the court is to confine itself to the question of legality, propriety or 
regularity of the procedure adopted by the decision-making authority. Thus, the 
grounds of review are illegality, irrationality and procedural impropriety. 
Distinguishing, the ‘validity’ of decision-making process and ‘correctness’ of 
decision based on the merit of the case, the court held that there is difference 
between decision making process adopted by the statutory authority and the merit 
of the decision. Whereas in the former, the court would apply the standard of 
judicial review, in the latter, it may enter into the merit of the matter. The Supreme 
Court underlined that the jurisdiction of the high court under Art 226 is 
supervisory and not appellate.23  

JUDICIAL REVIEW - CONSTITUTIONAL PROVISIONS 

In Indian legal system, unlike in the British system, the power of judicial review is 
embodied in the written constitution itself. The Constitution confers the right to 
the power of issuing writs to the Supreme Court through Article 32 for the 
violation of fundamental rights. Power is also given to the Supreme Court under 
Article 136 to grant special leave for appeal against the orders of the tribunals. 
Regarding the High Courts, the power of writ has been conferred through the 
Article 226. In this sub point, the study of constitutional provisions of the writ 

                                                             
21 AIR 1952 SC 574 
22 AIR 1995 SC 1918 
23 ShamaPrashant v. Ganpatrao, AIR 2000 SC 3090:3097. 
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jurisdictions is made, which is generally invoked for challenging the administrative 
actions and thus serves a better tool for control of administrative bodies to limit 
them within their legal limits. The writ system provides an expeditious and less 
expensive remedy than any other remedy available through the normal Court-
process. The writs have been among the great safeguards provided by the British 
Judicial System for upholding the rights and liberties of the people. It was an act 
of great wisdom and foresight on the part of the Constitution-makers to introduce 
the writ system in India, and, thus, constitute the High Court’s into guardians of 
the people's legal rights. 24  These powers of the Courts provided by the 
Constitution cannot be curtailed or taken away by any Act of the Parliament or any 
executive action 

 ART 32: WRIT JURISDICTION OF THE SUPREME COURT 

This provision is described as ‘the heart and soul’ of the Indian Constitution by 
Dr. Babasaheb Ambedkar, one of the prime framers of the Constitution, in his 
Assembly Debates. This Article gives the claimant a direct access to the Apex court 
regarding the violation of his fundamental right by the government. Art 13 is the 
key provision which declares that any law inconsistent with the fundamental right 
is, to the extent of its inconsistency, void. It makes the fundamental rights 
justifiable. It imposes a power and an obligation on the courts to declare such 
inconsistent laws as void. The power of judicial ion of fundamental right review is 
itself a fundamental right hence the court in case of violation of fundamental rights 
is under an obligation. The court thus constituted as the protector and guarantor 
of the fundamental rights, cannot consistently with the responsibility so laid upon 
it, refuse to entertain applications seeking protection against infringement of such 
rights25 Judicial review is also declared to be the basic feature of the constitution 
as it is meaningless to confer fundamental rights without providing an effective 
remedy for its enforcement, if and when they are violated.  

Judicial review under Art 32 strikes at the violation of fundamental rights only. 
Violation of a fundamental right is sine quo none of the exercise of the right 
conferred by Art 32.26 Art 32 is employed against violation of fundamental rights 
not only by any Law but also by any administrative action. The scope of review 

                                                             
24 M P Jain, Indian Constitutional Law,7thedn.,2014, Lexis Nexis, Haryana at P.403. 
 
25 Ramesh Thappar v. State of Madras, AIR 1950 SC 124. 
26 Federation of Bar Association in Karnataka v. Union of India, AIR 2000 SC 5444. 
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under Art 32 and Art 226 has been discussed by Supreme Court in the case of State 
of West Bengal v Committee for Protection of Democratic Rights,27 where the 
apex court held as follows: "In view of the constitutional scheme and the 
jurisdiction conferred on this Court under Article 32 and on the High Court’s 
under Article 226 of the Constitution the power of judicial review being an integral 
part of the basic structure of the Constitution, no Act of Parliament can exclude 
or curtail the powers of the Constitutional Courts with regard to the enforcement 
of fundamental rights. As a matter of fact, such a power is essential to give 
practicable content to the objectives of the Constitution embodied in Part III and 
other parts of the Constitution. Moreover, in a federal Constitution, the 
distribution of legislative powers between the Parliament and the State Legislature 
involves limitation on legislative powers and, therefore, this requires an authority 
other than the Parliament to ascertain whether such limitations are transgressed. 
Judicial review acts as the final arbiter not only to give effect to the distribution of 
legislative powers between the Parliament and the State Legislatures, it is also 
necessary to show any transgression by each entity. Therefore, to borrow the words 
of Lord Steyn, judicial review is justified by combination of "the principles of 
separation of powers, rule of law, of the principle of constitutionality and the reach 
of judicial review”. 

ART 226: WRIT JURISDICTION OF THE HIGH COURT 

Article 226 gives a public remedy under Art. 226(1), a High Court is empowered 
to issue directions, orders or writs, including writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranto and certiorari, for the enforcement of a 
Fundamental Right and for any other purpose. High Courts exercise discretionary 
and equitable jurisdiction under Art. 22628 The Supreme Court has laid down the 
scope and ambit of Art 226 in the case of State v Johri Mal29.  

The legal position as laid down in this case may be summed up as under: “For a 
public law remedy enforceable under Article 226, the actions of the authority need 
to fall in the realm of public law - be it a legislative act of the State, an executive 
act of the State or an instrumentality or a person or authority imbued with public 
law element. The question is required to be determined in each case having regard 
to the nature of and extent of authority vested in the State. However, it may not 

                                                             
27 AIR 2010 SC 1476 
28 UP. State Sugar Corpn. Ltd. v. Kamal SwaroopTondon, (2008) 2 SCC 41. 
29 (2004) 4 SCC. 714 
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be possible to generalize the nature of the action which would come either under 
public law remedy or private law field nor is it desirable to give an exhaustive list 
of such actions”30. The main aim of Art 226 is to maintain the public authorities 
within their bounds. The scope of the judicial review on administrative matters 
depends on various criteria like the nature of the subject matter, nature of the right 
affected, the character of the legal and constitutional provisions applicable etc. thus 
in Jayrajbhai v Anilbhai,31  

While the courts appreciated the inherent limitations in the exercise of the power 
of judicial review, it stated that, “the judicial quest has been to find and maintain a 
right and delicate balance between the administrative discretion and need to 
remedy alleged fairness in the exercise of such discretion.”32 Similarly discussing 
the role of judges in judicial review, the court held that the respective rules of 
Judges and Administrators are fundamentally distinct and will remain so. In fact, 
the intensity of review in a public law will depend on the subject-matter in hand.33 
Art 226 has a wider reach than Art 32. Under Art226 the High Courts can issue 
writs not only to rectify the violation of fundamental rights but also ‘for any other 
purpose’ this term makes the power wider. For example, under Art. 265, no tax 
can be levied without the authority of law' When, therefore, a tax imposed without 
the authority of law infringes a Fundamental Right, relief can be had either under 
Art. 32, or Art. 226. But when a Fundamental Right is not infringed, only Art. 226, 
and not Art. 32, can be invoked34.Another great advantage of Art. 226 is that, its 
scope cannot be curtailed or whittled down by legislation. The jurisdiction of the 
High Court under Art 226 cannot be taken away by any legislation. Even when the 
Legislature declares the action or decision of an authority final, and ordinary 
jurisdiction of the courts is barred, a High Court is still entitled to exercise its writ 
jurisdiction which remains unaffected by legislation. A finality clause in a statute is 
no bar to the exercise of the High Court's jurisdiction under Art. 226.35  

The judicial review in India thus stands on a much firmer ground than in Britain 
because while the jurisdiction of the British courts to issue writs may be regulated 

                                                             
30 S P Sengupta, Durga Das Basu, ‘Administrative Law’,7thedn., 2015, Kamal Law House, 
Kolkata, at P.949. 
31 (2006) 8 SCC 200. 
32 Ibid at P.202. 
33 Reliance Airport Development (P) Ltd. v Airport Authority (2006) 10 SCC.1 
34 Bengal Immunity Co. v. State of Bihar, AIR 1955 SC 661 
35 SadhanaLodh v. National Insurance Co. Ltd., (2003) 3 SCC 524. 
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by legislation, the same cannot be done in India. In ShamaPrashant v. Ganpatrao,36 
the Supreme Court has described the nature of the High Court's jurisdiction under 
Art. 226 as follows37  “.... in a proceeding under Articles 226 and 227 of the 
Constitution the High Court cannot sit in appeal over the findings recorded by a 
competent Tribunal. The Jurisdiction of the High Court, therefore, is supervisory 
and not appellate. Consequently, Art. 226 is not intended to enable the High Court 
to convert itself into a Court of appeal and examine for itself the correctness of 
the decision impugned and decide what is the proper view to be taken or order to 
be made.”  

Thus, the court will not in each exercise of power by the authority impose a yard 
stick. The power is not intended either to review governance under the rule of law 
or do the courts step into the areas exclusively reserved for the other organs of the 
State. Decisions and actions which do not have adjudicative disposition may not 
strictly fall for consideration before a judicial review court. The limited scope of 
judicial review is:38 

1. Courts, while exercising the power of judicial review, do not sit in appeal 
over the decisions of administrative bodies. 

2. A petition for a judicial review would lie only on certain well-defined 
grounds. 

3. An order passed by an administrative authority exercising discretion 
vested in it, cannot be interfered in judicial J review unless it is shown that 
exercise of discretion itself was perverse or illegal. 

4. A mere wrong decision without anything more is not enough to attract 
the power of judicial review; the supervisory jurisdiction conferred on a 
court is limited to seeing that the Tribunal functions within the limits of 
its authority and that its decisions do not occasion miscarriage of justice. 

The court shall not ordinarily interfere with a policy decision of the State.  

Thus, in case of violation of the fundamental rights the high court will vigorously 
guard to the rights of the people, but it will confine itself with the legality of the 
action and not the merit. The court confines itself to the question of legality and is 
concerned only with, whether the decision-making authority exceeded its power, 

                                                             
36 AIR 2000 SC 3090 
37 Ibid, at P.3097 
38 S P Sengupta, opcit, at P.950 
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committed an error of law, committed a breach of the rules of natural justice, 
reached an unreasonable decision or abused its powers.39 In the case of Bhavesh 
Jayanti Lakhani v. State of Maharashtra,40 it was held that Fundamental Rights of 
a citizen, whenever infringed, the High Court having regard to its extraordinary 
power under Article 226 of the Constitution, as also keeping in view that access to 
justice is a human right, would not turn him away only because a red corner notice 
has been issued by Interpol. Here it important to note that the right to access to 
court was upheld not only a constitutional or legal right but also as a human right. 
Further, in Delhi Development Authority v Mahender Singh41 it was observed that 
the High Court while exercising its writ power cannot supplant substantive 
statutory provisions. Hence, since the Land Acquisition Act, 1894 is a self-
contained Code, the common law principles of justice, equity and good conscience 
cannot be extended in awarding interest, contrary to or beyond the provisions of 
the Statute and the Court has no power to award interest in a manner other than 
one prescribed by Statute while exercising jurisdiction under Article 226. 

The courts have, at times, faced the question whether the judicial review power of 
the high court can be excluded. Specifically after the establishment of the 
Administrative tribunals but the judiciary has vehemently restored status and the 
power of judicial review in the case of L. Chandrakumar v Union of India42, a 
Seven Judge Bench of the Supreme Court held that the power of judicial review 
under Art. 226 of the Constitution was one of the basic features of the 
Constitution. Judicial review of the action of the public authorities is an essential 
part of Rule of Law and the courts have been expressly entrusted with the power 
of judicial review as sentinel in qui vive.  

 ART. 136: JURISDICTION OF SPECIAL LEAVE TO APPEAL 

This jurisdiction of the Supreme Court refers to the special leave petitions. Even 
though the Indian Constitution makes provisions for a well-ordered and well-
regulated judicial system, but the tribunals also play a crucial role in adjudication 

                                                             
39 Bhubaneswar Development Authority v. AdikandaBiswal (2012)11 SCC. 731 
40 (2009) 9 SCC 551 
41 (2009) 5 SCC 339: (2009) 4 IT 208. 
42 (1997) 3 SCC 261 this case has overrules the decision in Sampat Kumar case where it 
was held that the judicial review power of High Court is excluded. 
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of specific type of disputes regarding which powers have been conferred on them 
in specific statues43. Side by side with the courts, a plethora 

of bodies and officials also carryon adjudicatory functions under powers conferred 
on them by legislation and determine innumerable classes of applications, claims 
and controversies between the administration and individuals, or between the 
individuals themselves. Most of these adjudicatory bodies are characterized as 
"quasi-judicial", indicating thereby that these are not courts "pure and simple", but 
partake of some features of both courts as well as the administration. 'Quasi-
judicial' indicates a process which is both judicial as well as administrative at one 
and the same time. In this context, the use of the word 'tribunal' in Article 136 
assumes a special significance, for it indicates that the Supreme Court can hear 
appeals from the decisions of such bodies as may not be courts in the traditional 
sense. The word 'tribunal' has been used in Art. 136 in contradistinction to 'courts'. 
While all courts are tribunals, all tribunals are not courts. As innumerable 
adjudicatory bodies function outside the judicial hierarchy, it is extremely desirable 
that there be some forum to correct any misuse of power or procedural 
irregularities committed by such bodies. This function is now discharged by the 
Supreme Court under Article 136. To leave these innumerable adjudicatory bodies 
outside the pale of any judicial control would be to create innumerable little despots 
which could misuse their powers, or exercise them improperly, and thus negate the 
concept of Rule of Law.  

Some statutes even go to the extent of declaring decisions by these bodies "final," 
thus barring is course to courts, under ordinary legal processes, by an individual 
suffering from a sense of grievance against a decision of such an adjudicatory body. 
The great merit of Article 136 is that, irrespective of any statutory provision to the 
contrary, the Supreme Court can control these adjudicatory bodies by hearing 
appeals from their decisions and pronouncements. Without some kind of judicial 
control there is a danger that tribunals might degenerate into arbitrary bodies, 
which would be foreign to a democratic constitution. This is the heart of the matter 
and the reason why the Supreme Court should exercise jurisdiction over tribunals. 

In Bharat Bank Ltd v Employees of Bhatrat Bank,44 Mahajan, J. noted that the 
exercise of quasi-judicial powers 'implies a certain content of the judicial power is 
vested' in the industrial tribunal. He proceeded to observe: Tribunals which do not 

                                                             
43 EgLabour Tribunals, Railway Tribunals, Rent Control Tribunals, Industrial Tribunals 
44 AIR 1950 SC 188. 
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derive authority from the sovereign power cannot fall within the ambit of Art. 136. 
The condition precedent for bringing a tribunal within purview of Art.136 is that 
it should be constituted by the State. Again, a tribunal would be outside the ambit 
of Art. 136 if it is not invested with any part of the judicial functions of the State 
but discharges purely administrative or executive duties. Tribunals, however, which 
are found invested with certain functions of a court of justice and have some of its 
trappings also would fall within the ambit or Art. 136 These observations stipulate 
three conditions for being a 'tribunal' within the meaning of Art. 136. 

(a) The authority must be created by the State, 
(b) The authority must not exercise purely executive functions. 
(c) The authority should be invested with certain functions of a court and 

must have some of the trappings of a court. 

Art. 136 confer a discretionary appellate jurisdiction on the Supreme Court against 
any order passed by a tribunal. The existence of a statutory remedy may persuade 
the court not to give the leave to appeal. 93 Under Art136 the extra ordinary 
jurisdiction to grant special leave from orders of tribunals has been invoked mostly 
in relation to industrial adjudication.94 It has been stated to have emerged as the 
Supreme Law maker and a senior policy making partner in the area of substantive 
industrial law because of its creative role.95Though it has been activist in this field 
but it has also shown restraint to interfere in these matters considering and 
recognizing the policy of the legislatures and the expertise of the tribunals in the 
industrial matters. Such restraint can be seen in the case of Bengal Chemicals and 
Pharmaceutical Works v Employees,96 ‘Though Article 136 is couched in widest 
terms it is necessary for the court to exercise its discretionary jurisdiction only in 
cases where awards are made in violation of the principles of natural justice, 
causing substantial and grave injustice to parties or the case raises an important 
principle of industrial law requiring elucidation and final decision by this court or 
discloses such other exceptional or special 

circumstances or merits the consideration of this court’ Thus only in exceptional 
circumstances, the court would exercise its discretion in favor of reviewing the 
tribunals decision. 

CONCLUSION 

The exercise of the power of Judicial Review is normally an incidence of the type 
or character of a government or a constitution. In general, however, taking into 
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account its actual operation through the years, it may be observed that Judicial 
Review as a preserving instrument of constitutionalism extends to three principal 
areas: first, it preserves the constitutional balance of authority between the central 
and state government in a federal system; second, it maintains and preserves the 
balance between executive power and the legislative power on the same 
governmental level; and, third, it defends the fundamental human freedoms and 
thus acts as the ‘great sentinel’ of the cherished values of life. All these three aspects 
of the exercise of Judicial Review power may be found in a single federal state, 
based on the principle of separation of powers and guaranteeing, constitutionally, 
certain ‘basic’ freedoms to the people. Judicial review, in its most widely accepted 
meaning, is the power of courts to consider the constitutionality of acts of other 
organs of government where the issue of constitutionality is germane to the 
disposition of lawsuits properly pending before the courts. The Constitution of 
India explicitly establishes the doctrine of judicial review in several Articles, such 
as 13, 32, 131-136,141,143, 226,245,246 and 372. The doctrine of judicial review is 
thus firmly rooted in India and has the explicit sanction of the Constitution. The 
power of the Court to declare legislative enactments invalid is expressly provided 
for in the Constitution under Article 13 which declares that every law in force or 
every future law inconsistent with or in derogation of the Fundamental Rights shall 
be void; and Article 32 vests in the Supreme Court the power to enforce these 
rights. Articles 131 to 136, which deal with the jurisdiction of the Court, also 
expressly vest in the Supreme Court the power to review the legislative enactments 
of the Union and the States. Article 246, which deals with the nature of division of 
legislative powers between the Union and the States is also equally relevant in this 
context. But even in the absence of some of these express provisions, the Court 
would have had the power of review. Speaking about Article 13, Chief Justice 
Kania said  

“The inclusion of Article 13 (1) and (2) in the Constitution to be a matter of abundant caution. 
Even in their absence, if any of the Fundamental Rights was infringed by any legislative enactment, 
the Court has always the power to declare the enactment, to the extent it transgresses the limits, 
invalid. The existence of Article 13(1) and (2) in the Constitution therefore is not material for 
the decision of the question what Fundamental Right is given and to what extent it is permitted 
to be abridged by the Constitution itself.” 
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