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The International Centre for Settlement of Investment Disputes (ICSID) is one of the five 

organizations of the World Bank Group which comprises of 189 member countries working 

towards reducing global poverty and to build a shared prosperity among the developing 

countries.1 It is an independent and depoliticized dispute settlement institution established in 

1966 by the Convention on the Settlement of Investment Disputes between States and Nationals 

of Other States (the ICSID Convention), a multilateral treaty articulated by the Executive 

Directors of the World Bank to further its objective of promoting international investment.2 Out 

of the 189 members of the World Bank, 154 members ratified the ICSID Convention and 

currently 163 States are members to the Convention. The ICSID follows different kinds of 

dispute resolution mechanisms, which are through arbitration, conciliation and fact-finding. 

Apart from these, it is also in process to formulate provisions for mediation services to the 

parties in investment disputes. The process followed in the dispute settlement is framed in such a 

manner as to maintain the balance between the interests of investors as well as the host states, 

alongside bearing in mind the special characteristics of international investment disputes and the 

parties involved therein. In furtherance of the same, it is ensured that an independent 

conciliation commission or arbitral tribunal, whatsoever according to type of the dispute, deals 

with the case by hearing the legal arguments and evidence put forward by the parties. There is 

also provision for expertise assistance during the process in order to improve the efficiency of 

the mechanism, for which an ICSID team consisting of different professionals is assigned to 

individual cases which thereby provides for the required assistance to the parties throughout the 

process.3 The dispute settlement procedure is carried out in accordance with the established 

ICSID Convention and Rules. However, the disputes between states or between investors and 

states falling under other rules outside the purview of the ICSID Rules are also dealt with by the 

                                                             
1 World Bank. Who We Are. Available at: https://www.worldbank.org/en/who-we-are  
2 Icsid.worldbank.org. About ICSID. Available at: https://icsid.worldbank.org/en/Pages/about/default.aspx  
3 Ibid.  
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Secretariat of the organization upon the parties‟ requests, a few of them may include cases under 

the UNCITRAL Arbitration Rules and other ad hoc dispute settlement provisions. 4  It is 

important to note that consent is the foundation for imbibing jurisdiction of the ICSID, which 

can be gathered from contacts between the parties, investment laws in the respective states, 

bilateral investment treaties and multilateral agreements.  “Amicus Curiae” is a legal Latin term 

which translates to mean “friend of the court”. To elaborate, it means a person who is not a 

party to a lawsuit but who for the reason of having a strong interest in the subject matter 

petitions the court or is requested by the court to file a brief in the action.5 The concept having 

been recognized for many years in various jurisdictions and international proceedings, is well 

established under international law. In the investment cases, it was first seen and accepted in the 

landmark case of Methanex Corp. v. USA, 2001 operated under the United Nations Commission 

on International Trade Law (UNCITRAL) Rules. Within the arbitration proceedings under 

ICSID Convention, the concerned tribunal may allow an amicus curiae submission (called as the 

“non-disputing party” herein), in the form of a written brief, after consulting both the parties 

and upon considering the factors covered under Arbitration Rule 37(2). The Rule requires the 

Tribunal to consider (i) whether the submission would assist the Tribunal in determination of a 

factual or legal issue relating to the proceedings by providing a perspective different from the 

disputing parties; (ii) whether the submission would address a matter within the scope of the 

dispute; and (iii) whether the non-disputing party has a significant interest in the proceeding. It 

further mandates the Tribunal to ensure the submission does not disrupt the proceeding or 

unduly burden or unfairly prejudice either party, along with providing the parties an opportunity 

to present their observations on such submission. This mandate is meant to prevent imposition 

of any additional burden upon the disputing parties, especially the developing countries, with 

unreasonable costs of arbitration or of any other issue that would affect their capacity.6 For the 

amicus curiae submissions concerning Additional Facility Arbitration proceedings, similar rules 

and procedural format are detailed in Article 41(3) of the Arbitration (Additional Facility) Rules. 

This opportunity was however not available in ICSID cases to the „non-disputing parties‟ before 

the year 2006, post which the respective rules were amended. Prior to the amendment, there was 

no specific provision that expressly permitted or excluded amicus curiae in ICSID proceedings. 

                                                             
4 Icsid.worldbank.org. Non-ICSID Arbitration. Available at: https://icsid.worldbank.org/en/Pages/process/Non-
ICSID-Arbitration.aspx  
5 us-chinaonline.net. On Amicus Curiae in the Investor-State Dispute Settlement Mechanism. Available at: http://us-
chinaonline.net/news/82.html; Black‟s Law Dictionary (2001)  
6 Icsidfiles.worldbank.org. International Centre for Settlement of Investment Disputes. Available at: 
http://icsidfiles.worldbank.org/icsid/icsid/staticfiles/basicdoc/partf-chap04.htm ; TradeLab. Public Participation: 
Amicus Curiae in International Investment Arbitration | Available at: 
https://tradelab.legal.io/guide/57d85b71e4a99450e80003b7/Public+Participation+Amicus+Curiae+in+Internatio
nal+Investment+Arbitration  
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The requests had relied on the reasoning of tribunal‟s authority to admit amicus submissions 

under its residual power. Since it was a recognized practice under international law, references 

were made to the processes as established under World Trade Organisation, North American 

Free Trade Agreement and other international organisations in the petitions addressed to the 

tribunals. In the case of Aguas del Tunari, S.A. v. Bolivia 7 , the request for amicus curiae 

submissions was denied primarily by stating that in absence of agreement or consent between the 

parties to grant the requests, the Tribunal does not have the power to join a non-party to the 

proceedings, to provide access to hearings or to make the documents public.8 Party autonomy 

was given prime importance in deciding the issue, however it was later faced with severe 

criticism since investment disputes cannot avoid issues of public interest unconsidered. Suez, 

Sociedad General de Aguas de Barcelona S.A. and Interagua Servicios Integrales de Agua S.A. v. Argentine 

Republic9 was the first case in which request for amicus briefs was granted and the legal reasoning 

adopted in the case led to amendment of the Arbitration rules. The requests were made for 

involvement of non-disputing parties and grant them access to documents and hearings as the 

dispute involved matters of basic public interest and affecting the fundamental rights of people. 

In this case the Tribunal addressed questions regarding its power to accept submissions of non-

parties and the conditions to exercise such power. It was concluded that the residual power 

under Article 44 of the Convention to decide procedural questions not treated in the Convention 

or the applicable rules grants the power to admit amicus curiae submissions from suitable non-

parties in appropriate cases. Admission of amicus curiae submission was considered as a step in 

assisting the Tribunal to achieve its fundamental task of arriving at a correct decision. Reference 

was made to a NAFTA case10 to hold that “acceptance of amicus submissions is a procedural question that 

does not affect a disputing party’s substantive rights since the parties’ rights remain the same both before and after 

the submission”11. It was further provided that the Tribunal can minimize any additional burden on 

the parties and itself by exercising the powers under Article 44, while accepting amici curiae in 

appropriate circumstances. After reviewing various amicus practices in other jurisdictions and 

international proceedings, the basic criteria were laid down for accepting amicus submissions 

under the residual power of Article 44 being: the appropriateness of subject matter of the case, 

the suitability to act as amicus curiae in that case, and the procedure by which the amicus 

submission is made and considered. The criteria were formulated in a view to balance the 

                                                             
7 ICSID Case No. ARB/02/3  
8 Ibid. Tribunal’s Letter in Response to Non-Disputing Parties’ Petition. (2003) Italaw.com. Available at:  
https://www.italaw.com/sites/default/files/case-documents/ita0019_0.pdf  
9 ICSID Case No. ARB/03/17  
10 Methanex Corporation v. United States of America (2001)  
11 In Para 14. Icsidfiles.worldbank.org. Available at: 
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/c19/dc516_en.pdf   
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interests of non-party concerns and the substantive and procedural rights of the disputed parties. 

The importance of accepting amicus submissions was highlighted through the provision of the 

increase in transparency of investor-state arbitration which is characterized with strengthening 

public acceptance of the legitimacy of international arbitral processes, especially when states and 

matters of public interest are involved.12 The Tribunal ordered that it would accept only those 

who establish the expertise, experience and independence that was of assistance in the case since 

the purpose of amicus submissions is “to help the Tribunal arrive at a correct decision by providing it with 

arguments, expertise and perspectives that the parties may not have provided” 13. Post this case, the rules were 

amended explicitly establishing the criteria for participation of non-disputing parties, thereby 

allowing them to apply to make their submission. Subsequently, the rules were invoked far over 

45 times resulting in amicus submissions from diverse parties including environmental groups 

and the European Union.14 The concept evolved to improve elements of transparency and public 

participation. The amicus participation in Biwater Gauf Ltd v. United Republic of Tanzania15 had a 

huge impact on the ultimate decision of the Tribunal. The joint amicus brief by five non-

governmental organizations presented arguments on sustainable development goals, 

responsibility towards human right to clean and safe water and other international human rights 

obligations. Despite rejecting the access to the case documents and hearings, the case was widely 

streamed in media and the issues were made known to the public. While passing the award, the 

Tribunal utilised the amicus arguments making detailed and specific references to them in the 

decision. This acceptance and utilisation increased the potential of amicus submissions to 

significantly contribute to the development of law and policy of foreign investment.16  The case 

of Philip Morris v. Uruguay17 witnessed amicus briefs from World Health Organization and Pan 

American Health Organization, two intergovernmental organizations instead of the regular non-

governmental organizations as amicus. The status was further diversified with Eli Lilly and 

Company v. Government of Canada18. It was the first case where the Tribunal issued a press release 

inviting amicus submission from the general public, involving community interest. Nine 

applications were received from individuals and industry groups, out of which six were accepted 

                                                             
12 Ibid. In Para 22  
13 Ibid. In Para 24  
14 Icsid.worldbank.org. Available at: 
https://icsid.worldbank.org/en/documents/about/icsid%20rules%20amendment%20process-eng.pdf  
15 ICSID Case No. ARB/05/22  
16 Butler, N. (2019). Non-Disputing Party Participation in ICSID Disputes: Faux Amici?. Netherlands International Law 
Review, 66(1), pp.143-178.  
17 Philip Morris Brand Sàrl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos S.A. (Uruguay) v. 
Oriental Republic of Uruguay (ICSID Case No. ARB/10/7)  
18 ICSID Case No. UNCT/14/2  
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into the record.19 The hearing was also made open to public further increasing transparency in 

the dispute.  It is to be noted that the parties have a provision for making the UNCITRAL 

Transparency Rules applicable to their particular case if the parties mutually agree or including 

the situations wherein the treaty so requires or specifies. Since the Argentina case20 until July 

2018, out of 309 cases which were concluded, it was observed that non-disputing parties applied 

for the amicus position merely in 16 cases within which only 11 applications were accepted. 

Under a further analysis, amicus submissions in 7 cases out of the 11 had a direct or indirect 

impact on the decision-making of the respective tribunals. 21 Though the amendment has opened 

up gates for voicing out the concerns of non-parties to the dispute, it is not completely 

successful in reforming the law and policy since the outcome of the case still stands at the 

discretion of the respective Tribunal. Additionally, there are no statutory or regulatory 

compulsions on the Tribunal to consider any amicus submissions in the decision-making or even 

admit them in the first place. In order to further improve this evolving system, it is essential to 

balance rights of the parties and interests of the affected parties as well as the general 

community, as held in the Argentina case22. There have been various proposals since the last 

decade to improve the factor of transparency in the disputes and especially through the amicus 

involvement. As mentioned earlier, it also aids in reducing the additional burden upon the 

tribunal and increases the scope of practical approach within a decision to a reasonable extent. 

Simultaneously, as it was observed that amicus submissions have been a useful instrument in 

formulating just and fair decisions and developing the law and policy of international investment, 

the ICSID rules and procedures need to focus more towards enhancing the amicus participation 

and their acceptance in the investment disputes.  

                                                             
19 Icsid.worldbank.org. Transparency and Public Participation in Arbitration Proceedings. Available at: 
https://icsid.worldbank.org/en/Pages/resources/ICSID%20NewsLetter/2017-Issue2/Transparency-and-public-
participation-in-arbitration-proceedings-.aspx  
20 Supra 5.  
21 Supra 12.  
22 Supra 5.  
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