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As we are living in the age of globalization and liberalization cross border trade and investments 

are inevitable.  And these cross border trade and investments are giving rise to commercial 

disputes. Generally in these international trade and commerce everything is preceded by a 

contract, but no matter how carefully these contracts are drafted certain legal anomalies are 

inevitable. And as these cross border trades and investment involves parties of two different 

jurisdictions arbitration becomes an effective means of resolving disputes between them. Simply 

a dispute resolution system having a commercial nature and international element (subjective or 

objective as the case may be) can be termed as international commercial arbitration. India has 

practiced arbitration since 150 years but not in its present form. The present system of 

alternative dispute resolution system which we are witnessing today has came in effect with the 

enactment of separate provision related to arbitration in the Civil Procedure Code of 18591 

(section 89 & Order X CPC, 1908) but the concept of International Commercial 

Arbitration(hereafter used as ICA) was unknown. ICA assumed significance in India 90‟s only. 

This issue of supervision and intervention becomes more serious in the case of our country as 

judiciary is in the habit of filling the vacuum. As we all know that Indian Judiciary is undergoing 

the phase of judicial activism but there should be a line of difference between judicial activism 

and overreach. The undue interference created by Indian Courts in the area of ICA may lead 

foreign investors to allege the violation of international investment agreement as in the case of 

White Industries v. Republic of India2. The white industries award is wakeup call for the Indian 

                                                           
1 Act No. 5 OF 1908 ; Implemented by sections 7 & 20 of CPC Amendment Act, 1999. Amendment was done on 
the recommendation made by Malimath Committee and Law Commission 
2White Industries v. Republic of India, Final award (November 30, 2011 Available at :-  
https://www.italaw.com/sites/default/files/case-documents/ita0906.pdf 

https://www.italaw.com/sites/default/files/case-documents/ita0906.pdf
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government to carry out various reforms in the field of arbitration infrastructure, legislation and 

the scope of judicial intervention by making the statute unambiguous.3    

ICA VIS-A VIS INDIA 

Section 2(1)(f) of 1996 Act defines “International Commercial Arbitration” as an arbitration 

relating to disputes arising out of legal relationships, whether contractual or not, considered as 

commercial under the law in force in India and where at least one of the parties is— 

 an individual who is a national of, or habitually resident in, any country other than India; or 

 a body corporate which is incorporated in any country other than India; or 

 an association or a body of individuals whose central management and control is exercised 

in any country other than India; or 

 the Government of a foreign country   

ROLE OF NATIONAL COURTS IN ICA 

In order to ensure justice sometimes it becomes inevitable to keep judiciary and arbitration in a 

watertight compartment. But a line must be drawn between assistance and interference so as to 

reap the benefits of arbitration as a whole. But this issue becomes more important in the case of 

ICA as it involves two different jurisdictions. The very first case dealing with this principle 

before the judiciary was that of Bhatia International4. Issue in this case before the court was that 

whether section 9 would applicable in arbitration seated outside India. The court held that Part I 

will apply in cases of arbitration including ICA seated in India and the parties can derogate only 

from the derogable provisions (i.e. not section 9). It also held, that in cases of arbitration held 

outside India but in a convention country, Part II would apply (unless, parties agree to derogate 

from the derogable provisions) and those provisions of Part I would apply to which the parties 

do not mutually agree in their arbitration agreement to derogate from, expressly or impliedly. 

Moreover, the Court also stated, that in ICA held outside India in a non-convention country too, 

the parties can have benefit of Part I provisions unless, they derogate expressly or impliedly from 

them. Thus, party autonomy was fully respected, in ICA outside India, to the extent that the 

parties could choose to derogate from all the provisions of Part I or seek to obtain benefit of 

them, like Sec. 9. The reasoning behind this decision was given by court as the omission of word 

“only” in section 2(2), which ultimately means that Part I can be made applicable even in the 

                                                           
3 Sharma Ajay Kr,  Judicial Intervention In International Commercial Arbitration: Critiquing The Indian Supreme Court’s 
Interpretation Of Arbitration And Conciliation Act, 1996, Indian Journal of Arbitration Law, Volume III: Issue I 
4Bhatia International v. Bulk Trading S.A., (2002) 4 S.C.C. 105 (India) 
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arbitration seated outside India. But the reasoning given by the court is contrary to the intention 

of the legislation and the preamble of the enactment. The ruling given by the court in Bhatia 

International5 case was followed as a precedent in a later judgment of Venture Global Engineering6. 

The issue before court in this case was that if a party is aggrieved by an award given in foreign 

seated arbitration then whether it can be challenged under section 34 (setting aside arbitral 

award) of 1996 Act. The Supreme Court held this issue in affirmative. Thereafter in 2011 came 

the case of Yograj Infrastructure Ltd. v Ssang Yong Engineering and Construction Co. Ltd.7 wherein the 

Supreme Court (Division Bench) distinguished  the instances where parties has expressly chosen 

a foreign place as the seat of arbitration and the rules of foreign institution to apply to the 

arbitration with that of Bhatia International case8. The court in this case held that part I of the act 

would not apply as the parties has expressly chosen the SIAC Rules as the curial law. Thus 

parties are bound by the rules given therein.  But the consequences of these judgments were far 

reaching as every award passed outside India became open to challenge in India. It became 

difficult in discerning the „implied exclusion‟ of Part I and also the courts were reluctant to do so 

initially. All this resulted in excessive interference by Indian Courts in foreign seated arbitration 

as in the case of White Industries. At the same time it also hampered the basic institution of 

arbitration and also delayed the administration of justice. After all this chaos BALCO9 came as a 

ray of hope in international community and for time being the issue is settled. Five judges bench 

of Supreme Court in this case unanimously held that Part I of the act would not apply to 

arbitrations seated outside India. According to the Supreme Court as the Act adopts territoriality 

principle seat of arbitration must be respected opposed to the nationality of parties for 

determining jurisdiction. Part I and the part II of the Act are mutually exclusive. Court also held 

that as section 2(2) lays down the scope of Part I in the words that “this part shall apply where 

the place of arbitration is in India. The absence of word „only‟ in sec. 2(2) doesn‟t indicate that 

part I was also applicable to arbitration seated outside India. The overruling by the court is 

prospective in nature. In this way Supreme Court judgment reinforced the sanctity of ICA by 

ensuring minimum judicial intervention in arbitral proceedings conducted outside India.  

However some issues remain unsolved even after the judgment of BALCO, which is applauded 

by the entire international community.  Somewhere by the pronouncement of BALCO the 

enforceability of awards which are neither covered in Part II nor in Part III is jeopardized. There 

                                                           
5 Supra 2 
6 2017 SCC Online SC 1272 (Venture III) 
7 Reportable In The Supreme Court Of India Civil Appellate Jurisdiction Civil Appeal No.7562 Of 2011 (Arising 
Out Of Slp(C) No.25624 Of 2010)  
8 Ibid 2 
9 Bharat Aluminium Co. v. Kaiser Aluminium Technical Service Inc., (2012) 9 S.C.C. 552 (India) 
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is also a chance that BALCO will leave parties remediless (under sec. 9 & sec. 34 of 1996 Act) 

where seat is situated outside India. However this judgment may have positive outcome as it will 

promote parties to choose India as a seat of arbitration so as they can reap the benefits of part I. 

But the question arises that whether this approach to promote India as destination for ICA is 

right? Actually it seems to be arm-twisting approach; in spite of going for this the government 

should work for the reformation in the institutional framework of arbitration in a whole. But one 

thing which can be said for sure is that BALCO has ensure minimal opportunities for judicial 

interference and in some way acted as a catalyst in pro-arbitration approach. To what extent it 

will promote the country as arbitration hub can be witnessed in near future. Initially the judicial 

approach towards ICA was somewhat intervening in nature.10 But now the trend is changing in 

consonance with the international norms, 1996 Act and also the recent 2015 Amendment act. 

This pro-arbitration approach by Indian judiciary can be witnessed in the few recent judgments 

wherein the judiciary has taken a step forward in order to ensure the justice (as in white industries 

case) and enforcement of foreign awards.11  

CONCLUSION 

One could not undermine the power of judicial intervention which is indispensable so as to 

provide assistance in the process of arbitration. The same intention was in the minds of 

legislators that why they have inserted sections 5 (scope of judicial intervention), 9 (interim 

relief), 11(appointment of arbitrators), 34 (setting aside arbitral award), 48 (conditions for 

enforcement of foreign awards) and etc in the 1996 act.  But there exist a line of difference 

between assistance and undue interference. Initially the judicial approach was interventionist in 

nature. But after the pronouncement of BALCO and Shri Lal Mahal, it can be said that Indian 

Courts have came long way from the decade old intervention and it can be said that though slow 

but Indian judiciary is taking a pathway to make India as an arbitration hub. 

 

                                                           
10 Harishankar K.S., Supervisory Jurisdiction Of Indian Courts In Foreign Seated Arbitration: The Beginning of New Era or End 
of Bhatia Doctrine? , Arbitration Brief, Vol. 3 Issue 1 Article 4. 
11 Srinivasan Badrinath, Arbitration and The Supreme Court: A Tale of Discordance between The Text and Judicial 
Determination, 4 NUJS L. Rev. 639 (2011) 


