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INTRODUCTION 

In November 2020, the Bench of the Honourable Supreme Court of India consisting of Justices 

Indu Malhotra and R. Subhash Reddy decided a landmark case, Rajnesh vs Neha,1 in the 

matrimonial law jurisprudence in India. The instant case pertains to the right of the spouse to 

claim maintenance under various laws, such as the Code of Criminal Procedure, 19732 

(hereinafter referred to as CrPC), The Protection of Women from Domestic Violence Act, 20053 

(hereinafter referred to as DV Act), and the Hindu Marriage Act, 19554 (hereinafter referred to 

as HMA). By way of this case commentary, we seek to understand the judgment and analyse the 

position of law prior to the judicial pronouncement in this case, and put forward the current 

standard as per the guidelines laid down by the Supreme Court. To begin with, the practice of 

the High Courts in India on the issue of maintenance has been very varied. It is submitted that 

the judgment passed by Justices Indu Malhotra and R. Subhash Reddy seeks to bridge the 

differences between the different approaches of the High Courts and lay down a uniform set of 

guidelines. The Bench put forward guidelines on the following issues: 

I. Issue of Overlapping Jurisdiction; 

II. Payment of interim maintenance; 

III. Criteria for determining the quantum of maintenance;  

IV. Date from which maintenance to be awarded; and 

V. Enforcement of orders of maintenance 

We would now proceed to highlight the initial position on the aforesaid issues and the change 

that has been sought to be brought about by the judgement.   

 

                                                           
1
 Criminal Appeal No. 730 OF 2020. Arising out of SLP (Crl.) No. 9503 of 2018. 

2
 ACT NO. 2 OF 1974 

3
 ACT NO. 43 OF 2005 

4
 ACT NO. 25 OF 1955 
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ISSUE OF OVERLAPPING JURISDICTIONS 

EARLIER POSITION  

Earlier, some High Courts were of the view that each proceeding under different statutes is 

distinct and independent of each other and that maintenance that is granted in one proceeding 

cannot be adjusted or set-off in the other.5  

Adjustment Cannot Be Made  

Some courts have held that whether or not an adjustment can be granted is a matter of judicial 

discretion to be exercised by the Court.6 The Calcutta High Court has held7 that adjustment is 

not a rule. In RD vs BD,8 the Delhi High Court held that the maintenance awarded under the DV 

Act doesn‟t debar from seeking maintenance under S. 24 HMA. The remedy under DV Act is in 

addition to the order of maintenance under S. 125 CrPC.  

Adjustment Can Be Made  

A different view taken was that adjustments must be made. The Delhi and Bombay High Courts 

have held that adjustment must be made. For instance, the Supreme Court affirmed a Bombay 

High Court decision in Vishal vs Aparna & Anr.9 wherein the High Court held that the interim 

monthly maintenance under S. 23 read with S. 20 (1) (d) of DV Act could be adjusted against the 

maintenance under S. 125 CrPC. Similarly, in Sundeep Chaudhary vs Radha Chaudhary,10 the 

Supreme Court directed adjustment when the wife had filed an application under S. 125 CrPC 

and HMA, holding that the maintenance must be adjusted against the amount awarded in 

proceedings under HMA.  

ISSUE OF PAYMENT OF INTERIM MAINTENANCE 

S. 24 HMA and S. 125 CrPC relates to proceedings for interim maintenance. A time period of 60 

days from the date of service on the contesting parties is provided for disposing of the 

proceeding. The Supreme Court observed that applications remain pending for long periods of 

time despite the statutory time period. The Court also took notice of the fact that many a time, 

the parties (husband and wife) indulge in suppressing material facts and not sharing the correct 

                                                           
5
 Ashok Singh Pal vs Manjulata (AIR 2008 MP 139): Remedies available under S. 24 HMA is independent of S. 

125 CrPC. 
6
 Mohan Swaroop Chauhan vs Mohini, (2016) 2 MP LJ 179.   

7
 Sujit Adhikari vs Tulika Adhikari, (2017) SCC OnLine Cal 15484. 

8
 2019 VII AD (Delhi) 466. 

9
 2018 SCC OnLine Bom 1207.  

10
 (1997) 11 SCC 286. 
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details, which obstruct proper adjudication. “Where there is a tendency on the part of the wife to 

exaggerate her needs, there is a corresponding tendency by the husband to conceal his actual income.” The 

Supreme Court gave certain guidelines to address this issue by requiring the contesting parties to 

file an Affidavit of Disclosure of Assets and Liabilities along with the application for interim 

maintenance with limited pleadings. This Affidavit, the Supreme Court observed, would help the 

Court in making an objective assessment of the approximate amount to be awarded towards 

maintenance at the interim stage. The Supreme Court then referred to the five landmark Kusum 

Sharma cases,11 which dealt with the issue of filing Affidavits, its contents and format. There 

would be different formats for the Affidavit of Disclosure for people residing in rural and urban 

areas.12 The requirement of filing an Affidavit of Disclosure has been relaxed for people 

belonging to Economically Weaker Sections (EWS) or those falling under the Below Poverty 

Level (BPL) category or casual labourers. Another important issue that came up was with respect 

to „permanent alimony‟. The Supreme Court observed that in the present society, where many 

marriages are short-lived, it might be inequitable to direct the contesting spouse to pay 

permanent alimony for the rest of her (applicant wife) life. Duration of the marriage is a relevant 

factor that must be taken into consideration for determining the permanent alimony to be paid.  

CRITERIA FOR DETERMINING THE QUANTUM OF MAINTENANCE 

The Supreme Court observed that there cannot be any straitjacket formula to fix the quantum of 

maintenance to be awarded and that various factors need to be considered. An order of interim 

maintenance depends on the circumstance that the wife or the husband making a claim has no 

independent source of income to support himself/herself. Furthermore, the fact that the wife is 

educated does not entitle the husband to refuse to maintain his wife. At the same time, the 

husband‟s condition must also be given due consideration. If the husband is able-bodied and has 

educational qualifications, he cannot be absolved of his moral duty to maintain his wife.13 

THE GUIDELINES TO CALCULATE THE QUANTUM OF MAINTENANCE IS GIVEN 

UNDER: 

 S. 23 (2) HMA 

 S. 20 (2) DV Act. 

                                                           
11

 Kusum Sharma I, (2014) 214 DLT 493; Kusum Sharma II, (2015) 217 DLT 706; Kusum Sharma III, 

MANU/DE/2406/2017; Kusum Sharma IV, (2018) 246 DLT 1, Kusum Sharma V, decided on 06.08.2020. 
12

 Affidavit Enclosure I for Non-Agrarian Deponents, Enclosure II for Agrarian Deponents, and Enclosure III 

for the State of Meghalaya. See page 35 of the judgment for the guidelines for a uniform format of Affidavit of 

Disclosure of Assets and Liabilities. 
13

 Reema Salkan vs Sumer Singh Salkan, (2019) 12 SCC 303.  
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The Delhi High Court14 laid down various to be considered for determining maintenance. Some 

of them are: (i) Age and employment, (ii) Right to residence, (iii) Where the wife is earning some 

income, (iv) Maintenance of minor children, (v) Serious disability or ill-health.  

 S. 2 (s) read with S. 17-19 of DV Act – The aforesaid provisions lay down the right to 

residence of a woman in a shared household, irrespective of her having any legal interest in 

the same. However, some degree of permanence in the stay should be there. 

 S. 19 (1)(f) of DV Act – The Magistrate may pass a residence order directing the 

respondent-husband to secure the same level of alternative accommodation for the aggrieved 

woman as enjoyed by her in her shared household.  

THE DATE FROM WHICH MAINTENANCE IS TO BE AWARDED 

There is no provision for this either in the HMA or S. 12 DV of Act. Only S. 125 CrPC provides 

a date wherein the Magistrate may award maintenance either from the date of the order or from 

the date of application. Due to the non-uniform regime, the Family Courts and High Courts 

have taken as many as three different views as to the date on which maintenance is to be 

awarded.  

MAINTENANCE FROM THE DATE OF APPLICATION 

In Kanhu Charan Jena vs Smt. Nirmala Jena,15 the Court held that even though the Court has 

discretion, it would be appropriate if the maintenance is granted from the date of application. 

Similarly, in Ganga Prasad Srivastava vs Additional District Judge, Gonda, & Others,16 the Court held 

that the date of application is to be considered as the starting point for maintenance.  

MAINTENANCE FROM THE DATE OF ORDER 

This is another view wherein it is argued that the maintenance should be awarded from the date 

of order. It is argued that the general rule of awarding maintenance is from the date of order, and 

maintenance from the date of application is an exception. This argument is based on the phrase 

used in S. 125 (2) CrPC (“if so ordered”). In Bina Devi vs State of U.P.17 the Court held that when 

the maintenance is paid from the date of application, reasons must be recorded. If the order is 

silent, then it is to be awarded from the date of order.  

                                                           
14

 Bharat Hegde vs Smt. Saroj Hegde, 140 (2007) DLT 16.  
15

 2001 Cri LJ 879. 
16

 2019 (6) ADJ 850.  
17

 (2010) 69 ACC 19. Also see, Amit Verma vs Sangeeta Verma and Ors. CRR No. 3542/2019, decided by the 

MP HC vide Order dated 08.01.2020. 
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MAINTENANCE FROM THE DATE OF SERVICE OF SUMMONS  

This is the third view wherein it argued that maintenance must be awarded from the date of 

service of summons upon the respondent-husband. For instance, in S. Radhakumari vs K.M.K. 

Nair,18 the Court held that maintenance is to be awarded from the date on which summons was 

served in the main divorce petition. Similarly, in another case,19 the Orissa High Court held that 

the ordinary rule is awarding maintenance from the date of service of summons. The Supreme 

Court took note of the divergent views of the High Courts on the issue of deciding the date 

from which maintenance must be awarded. The Supreme Court held that even though there is 

discretion, it would be appropriate to grant maintenance from the date of application in all cases, 

including S. 125 CrPC.  In Shail Kumari Devi & Ors vs Krishan Bhagwan Pathak,20 it was held that 

entitlement of maintenance should not be left to an uncertain date of disposal of the case. Delay 

in the proceeding justifies awarding maintenance from the date of application. 

ENFORCEMENT OF ORDERS OF MAINTENANCE 

The Supreme Court took note of the fact that execution of the order is the challenging part. In 

Sushila Viresh Chhawda vs Viresh Nagsi Chhawda,21 the Court held that an application for execution 

of an Order of Maintenance could be filed under various provisions (S. 28A HMA, 1956 read 

with S. 18 Family Courts Act, 1984 and Order 21 Rule 94 Code of Civil Procedure,190822 

(hereinafter referred to as CPC) for executing an Order passed under S. 24 HMA; S. 20 (6) DV 

Act before the Judicial Magistrate; S. 128 CrPC; S. 125 (3) CrPC). 

ISSUE OF DEFAULT IN PAYMENT OF MAINTENANCE 

Another important issue that arises in case of default in payment of maintenance is the striking-

off the defence of the respondent-husband. While in some cases, Courts support the striking-off 

of the defence of the respondent-husband in case of non-payment of maintenance according to 

the interim order passed,23 in other cases, the Courts have declined to accept this view.24 The 

second view is based on the argument that neither S. 125 (3) CrPC nor S. 10 Family Courts Act, 

198425 either expressly or by necessary implication empower the Magistrate or Family Court to 

                                                           
18

 AIR 1983 Ker 139. 
19

 Gouri Das vs Pradyumna Kumar Das 1986 (II) OLR 44. 
20

 2008 9 SCC 632. See also, Bhuwan Mohan Singh vs Meena, 2015 6 SCC 353. 
21

 AIR 1996 Bom 94.  
22

 ACT NO. 5 OF 1908 
23

 Kaushalya vs Mukesh Jain, Criminal Appeal Nos. 1129-1130 / 2019 decided vide judgment dated 24.07.2019.  
24

 Venkateshwar Dwivedi vs Ruchi Dwivedi, II (2018) DMC 103 MP.  
25

 ACT NO. 66 OF 1984 
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strike off the defence. 26The Supreme Court then held that the order/decree of maintenance 

might be enforced like a decree of a civil court through provision provisions provided under 

CPC (Sections 51, 55, 58, 60 read with Order 21). On the issue of striking off the defence of the 

respondent-husband, the Supreme Court observed that such an order ought to be passed as a 

last resort if the Courts find the default to be wilful.  

CONCLUSION 

Having seen the shift in the judicial approach in awarding maintenance to the aggrieved spouse, 

we may understand the judgment briefly as explained below: 

ISSUE OF OVERLAPPING JURISDICTION:  

1. Where successive claims for maintenance is made under various statutes, the Court would 

consider an adjustment or set-off of the amount awarded in the previous proceeding(s), 

while determining the further amount to be awarded in a subsequent proceeding; 

2. It is mandatory for the applicant to disclose the previous proceeding and any orders passed 

therein, in the subsequent proceeding;  

3. If the order passed in the previous proceeding(s) requires any modification/variation, it 

would be required to be done in the same proceeding. 

PAYMENT OF INTERIM MAINTENANCE  

Affidavit of Disclosure of Assets and Liabilities (annexed as Enclosures I, II, or III) shall be filed 

by both parties in all maintenance proceedings, including pending proceedings before the 

concerned Family Court / District Court / Magistrates Court, as the case may be.  

CRITERIA FOR DETERMINING THE QUANTUM OF MAINTENANCE  

A careful and just balance must be drawn between all factors. The criteria are enumerated in Part 

B – III of the judgement. An indicative list was given in the Bharat Hegde vs Smt. Saroj Hegde case.  

DATE FROM WHICH MAINTENANCE IS TO BE AWARDED:   

From the date of application. 

 

                                                           
26

 Reliance was placed on Davis vs Thomas, 2007 (4) ILR (Kerala) 389.  



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE I.J.L.J CONSULTANT 

 

ENFORCEMENT / EXECUTION OF ORDERS OF MAINTENANCE: 

 For enforcement/execution of orders of maintenance, the order or decree of maintenance may 

be enforced under Section 28A of the HMA; Section 20(6) of the D.V. Act; and Section 128 of 

CrPC, as may be applicable. The order of maintenance may be enforced as a money decree of a 

civil court as per the provisions of the CPC, more particularly Sections 51, 55, 58, 60 read with 

Order 21. The judgment is indeed a welcoming one, in that the issue of multiple claims and 

overlapping jurisdictions have been resolved and a uniform set of guidelines has been issued by 

the Supreme Court.  

 


