
 

“GENDER STEREOTYPING AND 

RIGHT TO EQUALITY: DO COURTS 

ASK THE WOMAN QUESTION?”  

GAYATRI.T 

“When feminists argue that women’s right to equality has been violated, they 

are engaged in a discursive struggle in which they are trying to transform the 

way in which people give meaning to the world around them .They are trying 

to denaturalize the way in which women are treated, by providing a different 

lens through which this treatment can be viewed.it is a contest over the 

meaning of equality, gender and gender difference.it is an effort to destabilize 

dominant meanings, and supplant these meanings with an alternative visions 

about how we ought to live in the world.”1 

INTRODUCTION 

Indian constitution aims at removing the historically existed inequalities based on 
gender, sex, caste, religion, sexual orientation and others2. Therefore, one of the 
most cardinal principle of constitution is Equality enshrined in Articles 14,15,16,17 
of the Indian constitution. Apart from the part III of the constitution, the 
Preamble secures equality of status and opportunities and Fraternity amongst 
citizens. Unlike United States, women did not have to fight for their civil and 
political rights including universal adult franchise as the constitution since its 
inception has granted civil and political rights to its citizens irrespective of any 
difference of caste, gender, sex and religion. But only as we progress do we realize 
that the civil and political rights granted under our constitution are not enough to 
uphold the underlying constitutional values. Ambedkar in his last speech stated 

                                                             
1 RATHNA KAPUR&BRENDA COSSMAN, SUBVERSIVE SITES: FEMINIST 
ENGAGEMENTS WITH LAW IN INDIA, SAGE (1996) 
2 Constitution of India, Article 15 reads as “The state shall not discriminate against its 
citizens on grounds only of religion, race, caste, sex, place of birth or any of them. Sexual 
orientation and other relevant grounds are constructed through judicial interpretation. 
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how by giving ourselves this constitution, we would be entering into a life of 
contradictions. 

“On the 26th of January 1950, we are going to enter into a life of contradictions. In politics we 
will have equality and in social and economic life we will have inequality. In politics we will be 
recognizing the principle of one man one vote and one vote one value. In our social and economic 
life, we shall, by reason of our social and economic structure, continues to deny the principle of one 
man one value. How long shall we continue to live this life of contradictions?”3 

Judiciary is the ultimate interpreter of the constitution and courts have reiterated 
the role of courts as “sentinel of the qui vive”. Since 1950, Judiciary has had decided 
various challenges made on grounds of discrimination. However, as argued by 
Rathna Kapur, we are yet to see a uniform standard to deal with gender 
discrimination cases as courts have remained a “site of contention to deal with sex 
discrimination cases” 4and most often these cases are dealt with the Judges inner 
prejudices and preconceived notions of gender and the roles played by them, and 
revolve around “familial ideologies”  

ASKING THE WOMEN QUESTION IN SEX STEREOTYPING 

Gender stereotyping is the practice of ascribing to an individual woman or man 
specific attributes, characteristics, or roles by reason only of her or his membership 
in the social group of women or men. A gender stereotype is, at its core, a belief 
and that belief may cause its holder to make assumptions about members of the 
subject group, women and/or men.5 Asking the women’s question is one of the 
three techniques of feminist legal method to deal with women issues.6 Katharine 
Bartlett explains how asking the women’s question help unravel the ostensibly 
gender neutral provision or decision of the court, by asking what the provision or 
decision does to women.7 This is highly relevant when dealing with the issue of 

                                                             
3  DR. AMBEDKAR'S LAST SPEECH IN THE CONSTITUENT ASSEMBLY ON 
ADOPTION OF THE CONSTITUTION (NOVEMBER 25, 1949), Available at 
http://shodhganga.inflibnet.ac.in/bitstream/10603/38799/15/15_appendix.pdf 
4 Rathna Kapur, Gender Equality The Oxford Handbook of the Indian Constitution. 
5 “Gender Stereotypes and Stereotyping and Women’s Rights” United Nations Human 
Rights, Office of the High commissioner Available at 
https://www.ohchr.org/documents/issues/women/wrgs/onepagers/gender_stereotypin
g.pdf  
6 The other techniques are consciousness raising and feminist practical reasoning.  
7 Supra note 5 
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stereotypes as they are often wrapped in protective measures intended to benefit 
women. From holding women as unreasonable to highly emotional beings 
incapable of reason, history and laws have been flooded with stereotypes about 
women.8 Also, if courts begin to ask the woman question by which experiences of 
women are considered and decisions are made by standing in women’s shoes, then 
the seeming neutrality of laws and other practices that end up disadvantaging 
women will fade. In this chapter, the researcher will look into the stereotypes 
employed by judiciary in cases of rape and Promise to marry cases and equal 
opportunity to employment. This chapter argues that stereotypes adopted by 
courts in dealing with such cases are flagrant violations of equality and goes against 
the values of constitution.  

Asking the Women’s Question in Rape cases 

Gender neutral rape provisions are argued to remove the stereotypes surrounding 
women. While it seems like a far fledged argument to make, Judicial approach to 
rape very much reiterate the fear of gender stereotypes. As  Lotika Sarkar argues, 
courts see rape as a bodily violation that affects the virtue of women what she calls 
a “ patriarchal interpretation rather than human rights interpretation”9. Courts 
were extremely confined to stereotyped notions of good women/bad women until 
it led to public outcry in Mathura. It is pertinent to look into the infamous case of 
Tukaram v. State of Maharashtra10 for the manner it dealt with stereotypical notions 
of gender. The court while citing and agreeing with the sessions court decision 
stated that Mathura was not an innocent girl as she was habituated to sex, and 
therefore rape was a fabrication on her part. The court observed that, 

“She (Mathura) could not have very well admitted that of her own free will, she had surrendered 
her body to a Police Constable. The crowd included her lover Ashok, and she had to sound 
virtuous before him. This is why-this is a possibility-she might have invented the story of having 
been confined at the Police Station and raped by accused”11 

                                                             
8 Reasonable man test that completely ignores the legal existence of women. It was also 
created under the assumption that women are unreasonable. Feminists intervention have 
led to reasonable women standards in sexual harassment for eg. 
9 Lotika Sarkar, Rape: A human rights versus Patriarchal Interpretation, Indian J. Gend. Stud 
(1994) 
10 1979 AIR 185, 1979 SCR (1) 810 
11 Ibid 
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This is the stereotype often women go through for not confining to the traditional 
notions of modesty. This led to public outcry, with four renowned scholars 
penning an open letter to the supreme court questioning the prejudices against a 
young girl who had a boyfriend.12 Post Mathura, there were lot of reforms to make 
legislations women friendly especially in issues of consent. Therefore, legislations 
were seemingly in favour of women. And the outcomes too were softened towards 
women. However, as Mrinal Satish and other scholars have pointed out,13 while 
the outcome of rape cases have been pro women, the reasoning courts used to 
arrive at their decisions reflected their deeply rooted preconceived notions of 
virginity and modesty of women, stereotypes of a good innocent women and an 
experienced bold woman. In one case of Rafiq v State of Uttar Pradesh,14 pro-human 
rights activist/Justice Krishna Iyer.J  had to say the following about rape. 

“No woman of honour will accuse another of rape since she sacrifices thereby what is dearest to 
her. When a woman is ravished what is inflicted is not merely physical injury. but 'the deep sense 
of some deathless shame"15 

In Bharwada Boginbhai Hirjibhai  v. State of Gujarat,16 the court differentiated between 
western women and Indian women and held that good Indian women are unlikely 
to lie about rape for the following reasons like modesty, prospect of marriage, 
extreme embarrassment, dent on family name and honour17. Until recently, courts 
employed “women of questionable character “standard to deal with rape cases, 
until the seemingly progressive decision in the State of Maharashtra v. Madhukar N 
Mardikar18 stated that, "the unchastity of a woman does not make her open to any 
and every person to violate her person as and when he wishes.. Therefore, merely 
because she is of easy virtue, her evidence cannot be thrown overboard." One 
really cannot help but wonder the language used by courts in such cases. Outright 
judgments being passed on character of women while deciding such cases reflect 

                                                             
12 Upendra Baxi, VasudhaDhagamwar, Raghunath Kelkar and Lotika Sarkar (1979) An 
Open Letter to the Chief Justice of India, September 16, 1979 http://pldindia.org/wp-
content/uploads/2013/03/Open-Letter-to-CJI-in-the-Mathura-Rape-Case.pdf 
13 MRINAL SATHISH, DISCREATION, DISCRIMINATION AND RULE OF LAW: 
REFORMING RAPE SENTENCING IN INDIA CAMBRIDGE UNIVERSITY 
PRESS (2017) 
14 1981 AIR 559, 1981 SCR (1) 402 
15 Ibid 
16 1983 AIR 753, 1983 SCR (3) 280 
17 Supra 17 
18  AIR 1991 SC 207 
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the deeper problem of Inequality. According to Catherine Mackinnon, rape brings 
out the deeply unequal society where women are raped for their gender, therefore 
constituting a single group.19 However, with courts deciding rape cases based on 
characters of survivors  create unreasonable classification within the gender. By 
asking the women’s question, one can really question why courts deal with issues 
of consent using male standard or what the man thought was consent rather than 
bringing woman into the picture. Surprisingly or unsurprisingly, such instances of 
judicial insensitivity is not peculiar to India, as Catherine Mackinnon points out 
certain cases  where U.S judiciary said the unspeakable things about women based 
on stereotypes like a good looking guy can never rape an ugly female, sexually 
promiscuous ladies cannot be raped as they anyways would have consented 20. 
Instead of dealing with constitutionally enshrined values of equality and right to 
life with all the broad interpretations attached to them, Courts have time and again 
sought to render justice through invocation of Gender limited stereotypes such as 
honour, virtue and shame as recent decisions on rape reveal the judicial mind-set 
that invokes culture and tradition to rule in favour of women. In this recent case21, 
the High court of Tripura while dealing with rape of minor under POCSO, was 
right to the extent it articulates on the legal position of “victim”. However, it goes 
on to invoke traditional and cultural stereotypes about women who survive rape. 

The court stated that-  

“One finds the parties to hail from the remotest corner of the State of Tripura. In the context of 
Indian culture, a woman-victim of sexual aggression, would rather suffer silently than falsely 
implicate someone, for a statement of rape is extremely humiliating experience for a woman and 
unless she is a victim of sexual assault, she would ordinarily not blame anyone for the alleged 
crime.”22 

In a very recent judgment rendered by R. Banumathi.J, and Indira Banerjee.J , the 
court held that even woman of “easy virtue” is entitled to her bodily autonomy 
and her evidence cannot be ignored.23 What the court failed to do is to come down 
heavily on the practice of employing judgments on women, which is patently 

                                                             
19 CATHERINE MACKINNON, Reflections of Sex Equality under Law 1OO YALE 
L.J, 1281, 1281-1328 (1991). 
20 Catherine. A. MacKinnon Reflections of sex equality under Law 100 YALE L.J(1991) 1281-
1328 
21Shripramanaik Dey v. State of Tripura, Crl.A(J) No.67/2017 
22 Ibid 
23 State(Govt of NCT of delhi) v. Pankaj Chaudhary, Criminal Appeal no.2298 of2009. 
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discriminatory in nature. It is no doubt demeaning for a court to employ such 
stereotypes about women. But what is most harmful here is the manner such 
stereotypes will play out on women who do not conform to the Indian cultural 
standards.  

Promise to Marry Cases 

Indian penal code makes “Promise to marry cases” Rape under section 376(1). 
While this paper does not take any stand on the rightness or wrongness of the 
Jurisprudence of promise to marry, it argues that the courts approach these cases 
keeping in mind the ideal woman as naïve, innocent, inexperienced and easily 
seduced by the man. Therefore, in some cases where the woman was seen to be a 
mature adult of certain age courts have refused to offer any remedy as opposed to 
involving young woman which deprives equal access to justice on sole ground of 
innocent woman versus mature woman. The court while dealing with these type 
of cases instead of asking the woman question by taking into consideration the 
social culture in which the woman was brought up or to see if her choice and 
consent which are devoid of any extraneous considerations like education, 
independence, naivety and other judgments like has been violated, other relevant 
grounds to decide the case. 

Man the seducer and women the seduced. 

Courts in such cases operate on the underlying assumption that man is the seducer 
and woman is embroiled in the innocent passion of love in the hope of marriage. 
While this is not entirely disputable considering the deeply rooted patriarchal 
society where men and women are judged with different standards of chastity, this 
assumption however is problematic in ways similar to rape cases, as when women 
fall outside the stereotype of a naïve girl capable of being lost in the confidence of 
her man, courts are hesitant to extend the relief and gets stuck in the unreasonable 
classification of good woman versus bad woman. 

In a very recent case, the apex court found the accused guilty under promise to 
marry offence and held the following  

“As observed by this Court in a catena of decisions, while a murderer destroys the physical frame 
of the victim, a rapist degrades and defiles the soul of a helpless female. Being the most hated crime, 
the rape tantamount to a serious blow to the supreme honor of a woman, and offends both her 
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esteem and dignity24”. While the judgment itself acknowledging the rape as human 
rights violation is commendable, usage of words like supreme honor, helpless 
female reinforces stereotypes and leads to unreasonable classification of helpless 
women and independent women in the eyes of law. 

Gender Stereotyping in Employment Opportunities 

Entrenchment of equality that guarantees equal opportunity of employment under 
Article 16 read with Articles 15,14 and 19 benefitted women the most with the 
notion of women belonging to the Kitchen being broken. 

The whole idea of separate sphere concept that compartmentalized women and 
men into private and public lives was no longer a norm with opening up of public 
spheres for all, irrespective of sex. When India adopted Article 16, questions were 
raised on the equal capabilities of men and women. However, the equality 
provision passed the muster of the drafting assembly. But the real litmus test arose 
when the court was first approached claiming equal opportunity for employment. 
And the first case was a clear disappointment with a narrow reading of Article 15 
and 16.25In this oft cited case, regulations 46 and 47 of Indian airline service 
regulation were challenged as discriminatory on grounds of sex alone.26.The court 
peculiarly granted partial relief by striking down the clauses of pregnancy and 
compulsory retirement but held that the classification was fair and non-
discriminatory because it was coupled with other grounds. The court failed to see 
how patently discriminatory the classification was by a narrow and formal reading 
of Equality guaranteed under the constitution. 

Protective discrimination – Capacity or socio economic condition? 

While regulations exempting women from compulsory night works could be made 
in bona fide intention to safeguard interests of women, encourage them into a safer 
workplace and removing the hurdles that prevent them from entering into public 
work, the fact that such regulations are framed based on the different capabilities 

                                                             
24 Anurag Soni v State of Chhattisgarh CRIMINAL APPEAL NO. 629 OF 2019 
25 Air India v Nargeez Meerza, 1981 AIR 1829, 1982 SCR (1) 438, Although it was not 
exactly the first case as the first challenge to adultery was before it. 
26 In this case, the following grounds were challenged.1. Retirement of Air Hostesses in the 
event of marriage; Taking place within four years of service; Retirement of Air Hostess-
Provision in service rule, or 
on first pregnancy whichever occurs earlier- 
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of men and women raise eyebrows for its paternalistic attitude. There is a whole 
string of Judicial decisions on women’s entry to male dominated workforce such 
as military services, temple priest, electricity board, railways etc. Courts have been 
inconsistent in dealing with these cases. Judges approach these cases with a mix of 
paternalism and semi loyalty to the constitutional text. Some argue that the makers 
never envisaged a society that would treat both men and women equally without 
taking into consideration the underlying biological differences. For instance, there 
is whole body of work dealing with the rightness or wrongness of legislations 
regulating working hours and night work of women.  Factories Act, 1948 bars 
women from night shifts and states that no woman shall be required or allowed to 
work in any factory except between the hours of 6 a.m. and 7 p.m., with the proviso 
that the hours may be varied provided that no woman may work between 10 p.m. 
and 5 a.m.27 

In Vasantha.R v Union of India,28 the petitioner argued that the gender classification 
ostensibly favouring women have been for so long justified by courts as beneficial 
legislations, However, they exist but to reinforce traditions and stereotypes. They 
further added that, “The said piece of legislation is one of the instances of romantic paternalism 
by which men wanted to restrict women to household activities so that they can retain their economic 
superiority in the homes.” The Madras High Court sided with the petitioners and held 
that “This social change must necessarily have its impact upon the traditional perspectives 
concerning woman’s role and that must call for change in our laws to advance the constitutional 
guarantees…” A true trendsetter.” However as Prof. Kamala Shankaran pointed out in 
her paper, the court digressed from its progressive approach to equality 
jurisprudence and reinforced stereotypes about how women’s main responsibility 
is taking care of household and binding family together etc.29  

The issue lies in how the state ought to balance the competing interests of special 
measures for women guaranteed under Article 15(3) and Articles 15,16 and 
19(1)(g). Because it is not just the issue of stereotype that ought to be taken into 
consideration. It is important to also ensure that eradication of stereotypes 
enhances the equality jurisprudence but encouraging women through state and 

                                                             
27 See   Kamala Shankaran Night work by women: How should special provisions for women be 
defined? 9 New Eng. J. Int'l & Comp. L. 417 (2003). 
28 2001 II LLJ 843 (Mad.). 
29  Vasantha v. Union of India, 2001 II LLJ 843 (Mad.),” Yet it has to be impressed that 
the chief is to maintain a sound and healthy family life in the land which alone would keep 
the Indian flag flying high. To this chief responsibilities, all other interests must be sub-
ordinated.” 
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non-state actions being directed to improve the working conditions of women by 
providing additional safeguards etc. So, the safeguard should not be wrapped in 
obstructing them from working, on the contrary, it should facilitate women to 
enter into public space .And Article 15(3) has been given liberal interpretation by 
courts including the list of cases challenging adultery until recently as the law on 
adultery has been struck down as unconstitutional.30  In C.P Muthamma v. Union of 
India, 31India’s first Indian foreign service officer challenged the rejection of her 
promotion as being one of hostile discrimination and it violated Articles 14,15,16 
and 21 of the constitution. The apex court upheld the contention of the petitioner 
that it was a clear case of discrimination. While this case sets precedent for the rest 
of equality cases on employment, the reasoning that court has adopted damages 
the equality discourse.  The court opined that selectivity in employment based on 
sex is permissible as men and women are not always equally suitable for 
employments. 

“We do not mean to universalize or dogmatize that men and women are equal in all occupations 
and all situations and do not exclude the need to pragmatise where the requirements of particular 
employment, the sensitivities of sex or the peculiarities of societal sectors or the handicaps of either 
sex may compel selectivity.”32 

Equality and non- discrimination versus social conditions of women standard 
should be taken by courts in dealing with these issues to escape the clutches of 
deeply ingrained notions of patriarchy. In A.M Shaila and Anr. v chairman, cochin port 
trust.33 The question that arose before the court was whether the policy to exclude 
women from employment as shed clerks due to the dangerous nature of the job is 
violative of equality provisions under the constitution. The court upheld the 
restriction by labelling it  a “protective measure” to ensure safety of women as they 
cannot “ lift heavy objects, and work overtime including nights which the role 
demands”34 This kind of discrimination protected under special treatment for 
women goes against the basic tenet of equality as such protective measures don’t 
aid in removal of discrimination, rather they perpetuate it. What is confusing is 

                                                             
30Kamala Supra note 25 
31 1979 AIR 1868, 1980 SCR (1) 668 
32 Ibid 
33 (1995) IILLJ 1193 Ker 
34See Vasantha.R v Union of India “Further it is also to be pointed out that it is not always 
so easy to verify whether discrimination that is claimed to be "affirmative action" or 
"benign" whether really is and at times it is demonstrably established that such a 
discrimination actually reinforces a negative and untrue stereotype of them.” 
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how Indian courts never made an attempt to define any of these so as to give a 
conceptual clarity on the subject. It is helpful to understand the concept of 
discrimination and equality by turning to other jurisdictions, as U.S and South 
Africa have dealt with discrimination and equality with far more clarity. 

A look at U.S and South Africa 

U.S is no different from India in reinforcing stereotypes of sex. The problem of 
separate sphere was a huge battle for feminists to deal with even there. It is 
pertinent to note that Unlike India or south Africa, U.S did not grant civil and 
political rights to women until the fourteenth amendment. The earliest case in 
which the supreme court of U.S dealt with sex discrimination was Bradwell v. 
Illinois.35 In this case, the petitioner Myra Bradley after her success at the Illinois 
bar, applied for a license to practice law. The state refused to grant her license 
solely on ground of sex. Her contention that the discriminatory practice was based 
on separate sphere that women don’t belong to the public was unsuccessful as 
supreme court thought that women did not have the right to practice as they are 
too fragile for a tough profession. The court through Bradley.J opined that 

“The civil law, as well as nature herself, has always recognized a wide difference in the respective 
spheres and destinies of man and woman. Man is, or should be, woman's protector and defender. 
The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it 
for many of the occupations of civil life. The constitution of the family organization, which is 
founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere 
as that which properly belongs to the domain and functions of womanhood”36 

Then came the Landmark case of Reed v. Reed37 where the court for the first time, 
struck down a legislation on grounds of discrimination based on sex. In this case, 
it was argued that it was reasonable classification as it was based on sex for the 
purpose of administration of estate. The court held that dissimilar treatment meted 
out to different sex without valid ground violates the Equal Protection clause. 

Thereafter, U.S became very cautious in dealing with cases of discrimination. One 
of the most important cases that was referred to for bringing in stereotypes under 
the ambit of sex discrimination is Price water House v Hopkins.38  It was a very 

                                                             
35 1873 U.S. LEXIS 1140. 
36 Ibid. 
37 404 U.S. 71 (1971) 
38 490 U.S. 228 
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interesting case, as the petitioner challenged her not being promoted due to her 
non conformity to her sex. She was told that she was not feminine, did not dress 
like a woman, and behaved like a man. Court came out heavily on this and held 
that it amounted to discrimination. This case is oft quoted as the case that brought 
out a very important aspect of discrimination based on stereotypes. Yet another 
case, that strike down welfare legislation as unconstitutional and arbitrary is 
Cleveland board of education v LA Fleur.39 In this case, compulsory maternity leave 
in school was challenged as violative of due process clause. The court applied the 
effects based review and held that mandatory maternity leave put the female 
teacher’s employment opportunity in jeopardy, therefore deprives them from 
having equal access to employment guaranteed under constitution, and such a case 
is a violation of equality. Now the researcher will turn to south Africa’s 
interpretation of Equality and non- discrimination as it is very important to look 
into given the growth of equality jurisprudence in South Africa under the vision of 
transformative constitution. The equality clause is one of the most comprehensive 
clause in the world. 

Section 9 of South Africa’s constitution states that “The state may not unfairly 
discriminate directly or indirectly against anyone on one or more grounds, 
including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, 
sexual orientation, age, disability, religion, conscience, belief, culture, language and 
birth.”40 South African constitution was drafted in 1996 driven by the idea of 
transforming the society. The most unique part about south Africa’s non- 
discrimination clause is that it explicitly prevents all forms of discrimination, direct 
and indirect. Yet another interesting aspect is the usage of word “unfair”.  The test 
for discrimination was laid down for the first time in Harksen v. Lane.41 Therefore, 
south Africa has developed a strong Equality Jurisprudence. 

                                                             
39 414 U.S. 632 (1974). 
40 Constitution of South Africa, Section 9. 
41 1997 (11) BCLR 1489 Does the provision differentiate between people or categories of 
people? If so, 
does the differentiation bear a rational connection to a legitimate government 
purpose? If it does not then there is a violation of section 8(1). Even if it does 
bear a rational connection, it might nevertheless amount to discrimination.(b) Does the 
differentiation amount to unfair discrimination? This requires a two stage analysis: 
(i) Firstly, does the differentiation amount to ‘discrimination’? If it is on a specified ground, 
then discrimination will have been established. If it is not on a specified ground, then 
whether or not there is discrimination will depend upon whether, objectively, the ground 
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In this particular case,42 the contention was about interpretation of “surviving 
wife” in Intestate Succession Act, to include or not include the second surviving 
spouse of a polygynous marriage. The constitutional court of south Africa 
reaffirmed the decision of High court and held that transformative constitution 
envisages a society that strives to create equality 

The court opined that- 

“By discriminating against women in polygynous Muslim marriages on the grounds of religion, 
gender and marital status, the Act clearly reinforces a pattern of stereotyping and patriarchal 
practices that relegates women in these marriages to being unworthy of protection. Needless to say, 
by so discriminating against those women, the provisions in the Act conflict with the principle of 
gender equality which the Constitution strives to achieve. That cannot, and ought not, be 
countenanced in a society based on democratic values, social justice and fundamental human right.” 

It went on to look into the consequence of exclusion of women from second and 
third marriages and observed that such exclusion goes against the basic tenets of 
constitution as it deprives them of Equality, dignity and basic human respect. 
Therefore, south Africa’s transformative vision has enabled a substantive equality 
which the Indian courts have picked up recently. 

Therefore, both US and South Africa reveal some consistency and uniformity in 
their approach to sex discrimination unlike India where the approach has been 
uneven. 

                                                             
is based on attributes and characteristics which have the potential to impair the 
fundamental human dignity of persons as human beings or to affect them adversely in a 
comparably serious manner. 
(ii) If the differentiation amounts to ‘discrimination’, does it amount to ‘unfair 
discrimination’? If it has been found to have been on a specified ground, then unfairness 
will be presumed. If on an unspecified ground, unfairness will have to be established by 
the complainant. The test of unfairness focuses primarily on the impact of the 
discrimination on the complainant and others in his or her situation. If, at the end of this 
stage of the enquiry, the differentiation is found not 
to be unfair, then there will be no violation of section 8(2). 
(c) If the discrimination is found to be unfair then a determination will have to be made as 
to whether the provision can be justified under the limitations clause (section 33 of the 
interim Constitution) 
42 Fathima Gabie Hassam v Johan Hermanaus Jacob,( 2009 )ZACC 19 
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EQUALITY TRUMPS PATERNALISM: A LOOK AT RECENT 
JUDGMENTS ON EQUALITY 

2018 has witnessed multiple decisions on women rendered by supreme court that 
invoked the idea of transformative constitutionalism to bring in real meaning to 
concept of equality and non- discrimination enshrined in our constitution. 

This chapter deals with four recent cases that dealt with one common issue of 
Equality. In all the four cases, the court ruled in favour of women, and has proven 
itself to be the flagbearer of Gender justice. While rulings in favour of women, is 
not peculiar to Indian courts, as courts have even in the past ruled in their favour, 
what’s unique about the four cases is the manner in which court has tried to break 
away from the patriarchal idea of gender Justice. Therefore, this chapter requires 
detailed analysis of the judgments. The first case is the landmark Navtej Singh Johar 
v. Union of India.43This case arose as an appeal to the 2 judge bench of the supreme 
court that criminalized homosexuality by overruling the 2009 Delhi High court 
Judgment of Naz foundation v. state of Delhi. 44This case, heard by a 5 Judge bench 
overruled the court’s decision in SureshKumarKaushal v. Naz Foundation45and held 
unanimously that section 377 In IPC violates the constitutional rights enshrined 
under article 14,1 and 21 by violating equality, dignity and privacy of consenting 
individuals. However, what is relevant to the paper is the manner in which the 
court dealt with the issue of equality. The supreme court held that Indian 
constitution being a transformative document, does not allow any kind of 
discrimination that has its roots in historical, cultural and political context. It is 
useful to look at the issue relating to equality and non-discrimination, that the court 
dealt with in such a progressive fashion. The petitioners relied upon Anuj Garg v 
hotel association of India,46 to argue the issue of stereotyping and article 15(1) that D.Y 
Chandrachud. J dealt with extensively. There are certain judgments like these that 
give                                                                                                                                                                                                                      
us hope for equality to trump paternalism. Nonetheless, the inconsistency of court 
in dealing with Gender equality cannot be ignored. 

Interpretation of Article 15(1) 

                                                             
43 WRIT PETITION (CRIMINAL) NO. 76 OF 2016, (2018) 1 SCC 79 
44  2010 CriLJ 94 
45 (2014) 1 SCC 1 
46 AIR 2008 SC 663 
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Article 15(1) states that the state shall not discriminate against its citizens on 
grounds only of religion, race, sex, caste, place of birth or any of them. This read 
with Articles 14 and 16 constitute the core equality provisions in the Constitution.  
The first case on equality Jurisprudence was the in 1950 in oft cited State of Madras 
v Champakam Dorairajan, 47where the supreme court refused to offer a broad 
meaning to Article 15 and the government policy of reservation was struck down 
as discriminating in nature on ground of caste by adopting the neutral 
approach. 48 However, later on supreme court had come to acknowledge that 
fundamental rights should be read broadly for constitutional values to prevail. 

“It must-be borne in mind that the Constitution must be interpreted in a broad way and not in 
a narrow and pedantic sense. Certain rights have been enshrined in our Constitution as 
fundamental and, therefore, while considering the nature and content of those rights the Court 
must not be too astute to interpret the language-of the Constitution in so literal a sense as to 
whittle them down. On the other hand the Court must interpret the Constitution in a manner 
which would enable the citizen to enjoy the rights guaranteed by it in the fullest measure subject.”49 

In Anuj Garg50 , which is the leading supreme court judgement for expansive 
interpretation of article 15(1) the issue arose whether law that prohibits women 
from working in liquor shops violated the constitutional principle of equality under 
Article 15(1).51 The court in its judgment delivered by S.B Sinha.J  stepped out of 
its paternalistic attitude to strike down the legislation as unconstitutional. It held 
that the reasonable classification under Article 14 should be based on rational 
criteria, so when the respondents argued that the classification was well within the 
realm of rational criteria, court observed that what’s rational changes according to 
the time we live, and added how today women have occupied all spheres of life 

                                                             
47 1951AIR 226 
48 1951 AIR 226, This led to the 1st amendment that included clause (4) to article 16, by 
which the state can make special provisions for educationally and economically backward 
classes, and scheduled classes. 
49 Sakal newspapers v Union of India, See the written submissions for Navtej Singh Johar 
v. Union of India Available at https://scobserver.clpr.org.in/court-case/section-377-case 
Also idea of living constitutionalism is dealt with in numerous cases including Puttuswamy 
v. Union of India, where Sanjay Kishan Kaul.J extensively deals with rights being read 
broadly. 
50 Anuj Garg v. Hotel Association of India, AIR 2008 SC 663 
51 Section 30 of the Punjab Excise Act, 1914 (for short "the Act") prohibiting employment 
of "any man under the age of 25 years" or "any woman" in any part of such premises in 
which liquor or intoxicating drug is consumed by the public. 
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thus out rightly rejecting the separate sphere doctrine. Another important aspect 
of the judgment lies in identifying the core issue that falls within the realm of 
women’s question, to understand the competing values of employment and 
security that has long been debated and discussed in feminist jurisprudence. Here, 
the court held that 

“Right to Self Determination is an important offshoot of Gender Justice discourse. At the same 
time, security and protection to carry out such choice or option specifically, and state of violence-
free being generally is another tenet of the same movement. In fact, the latter is apparently a more 
basic value in comparison to right to options in the feminist matrix.”52 

The court has displayed utmost prudence in dealing with two competing issues of 
gender Justice. By adopting the proportionality doctrine and strict scrutiny test, the 
court observed that “the standard for judging the proportionality should be a 
standard capable of being called reasonable in a modern democratic society,” thus 
setting the threshold so high to meet the test of article 14. And with respect to 
strict scrutiny, that is seldom used by Indian courts, the court here tries to seek the 
implications of legislations in real world, and in this case the experiences of women 
being protected by such legislations. Finally, by acknowledging how the society has 
for long enough suppressed females by its paternalistic attitude through insensitive 
stereotypes about women, it elevated the whole Equality jurisprudence to 
accommodate women experiences in real sense. Overall, as often quoted by various 
scholars, Anuj Garg dealt with gender issue with utmost respect to the cause of 
women by engaging in relevant debates instead of trying to curb the freedom and 
equality granted to women, thereby expanding the meaning of sex discrimination 
to include meaningless protective discrimination arisen out of traditional 
stereotypes. 

This marked the beginning of era of transformative constitutionalism for Gender 
Justice in India.53 However, in Anuj Garg, the challenge was made to a law that is 
directly discriminatory as there was clear classification between men and women. 
It is important to ask how far seemingly neutral provisions can face the challenge 
under Article 15(1). But then, by adopting a standard that looks into the 

                                                             
52  Paragraph 33, AIR 2008 SC 663. 
53 See Gautam Bhatia, Grounding a Progressive Jurisprudence of Sex Equality: Anuj Garg 
v. Hotel Association, Indian constitutional Law and Philosophy Available at 
https://indconlawphil.wordpress.com/2014/02/20/grounding-a-progressive-
jurisprudence-of-sex-equality-anuj-garg-v-hotel-association/. 
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implications of an impugned legislation, rather than the legislation itself in this case, 
partially settles the question.  

This issue of seemingly neutral provisions arose in challenge to section 377 IPC as 
the impugned provision states “Whoever voluntarily has carnal intercourse against the order 
of nature with any man, woman or animal”. Here the respondents argued that the 
provision cannot be challenged as discriminatory, as the provision is neutral and 
does not target any particular class rather the acts of any individual. However, the 
court took a different view and held that facial neutrality cannot escape the scrutiny 
of court, as they can have disproportionate impact on a particular class of people 
by referring to U.S case Griggs v New York,54 in which the court held that “civil 
rights act prohibited discrimination not only practices that are overtly 
discriminatory but also practices that are fair in form, but discriminatory in 
operation”. This is very relevant to the women’s question method as most often 
courts ignore the experiences of women especially when it involves a seemingly 
harmless legislation, even if it is based on cultural norms that are oppressive. This 
approach is known as effects based approach, that the court adopts to scrutinize 
facial neutral provisions. 

Sex stereotyping, sex discrimination, sexual orientation discrimination. 

Chandrachud. J’s opinion is very particular as he directly addresses the issue of 
discrimination on grounds laid down under Article 15(1). By extensively dealing 
with the principle established in Anuj Garg and the judgment laid down in NALSA 
v Union of India, thereby getting into the stereotypical motive of Section 377 and 
the impact it has on a particular class of people. He opined that Section 377 was 
enacted keeping in mind the traditional stereotypes of sex.  

“A discriminatory act will be tested against constitutional values, a discrimination will not survive 
constitutional scrutiny if it when it is grounded in and perpetuates stereotypes about a class 
constituted by the grounds prohibited in article 15(1).”55 

Another important aspect of Chandrachud. J’s opinion is his reasoning as to how 
gender binaries are harmful and perpetuates stereotypes that deprive the 
individuals who fall outside them, fundamental constitutional values. He refers to 

                                                             
54 401 U.S. 424 (1971). 
55 Chandrachud.J cites various U.S cases on this point, He refers to U.S  v. Virgina where 
the court held that the male only admission classification failed to satisfy the constitutional 
test and violated the fourteenth amendment. 
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Benett Capers who understood gender binary as problematic and stated the 
following- 

“Hetero sexism, then, in its reliance on a bipolar system of sex and gender, reinforces sexism in 
two ways. First, by penalizing persons who do not conform to a bipolar gender system and 
rewarding men and women who do, the heterosexist hegemony perpetuates a schema that valorizes 
passive, dependent women, thus contributing to sexism. Second, hetero sexism reinforces sexism 
because it subordinates female sex through hierarchal polarity.”56 

Thus the Equality jurisprudence after Anuj Garg and Navtej Singh Johar has come to 
be understood as one that questions the facial neutrality that has far reaching 
gender implications by adopting effects based review, deeply rooted in gender 
stereotypes that have been perpetuated by traditional and cultural norms for ages 
and must be subjected to constitutional scrutiny. The importance of 
Chandrachud.J ruling is very important that any future facial neutral laws, with 
discriminatory implications when challenged cannot pass the muster of 
constitution. The important question that arises is the standard of review judiciary 
adopts to decide cases of sex discrimination. Does Anuj Garg propound strict 
scrutiny approach for cases of sex discrimination. The answer is partially yes, as 
the court in the case adopts both proportionality and strict scrutiny approach to 
review the constitutionally challenged legislation. This leads us to the conclusion 
that there cannot be presumption of constitutionality in sex discrimination cases. 
This is a powerful way to look at the problem of discrimination, as most often, 
stereotypes are garbed in the presumption of constitutionality. 

Yet another important case that reasoned on gender stereotypes is Joseph Shine v 
Union of India,57 in which the decades old controversy around adultery was settled. 
Here, after string of cases that came before the court challenging the 
constitutionality of section 497 IPC and 198 CrPc failed, the court struck down 
the impugned provision as violative of constitutional right to equality and privacy. 
It is relevant to look into the challenge made under constitutional value of Equality 
to understand the contribution it has made to equality jurisprudence by addressing 
the woman question. 

Formal Equality versus Substantive Equality 

                                                             
56 Paragraph 46,concurring opinion D.Y.Chandrachud.J. 
57 National Legal Services Authority v. Union of India, (2014) 5 SCC 438 
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In Sowmithri Vishnu, 58the petitioners argued that section 497 read with section 198 
CrPc was a flagrant violation of gender equality as it only entitles a male to seek 
remedy, and such legislative despotism which displays male chauvinism must be 
struck down. However, the court read the provisions as non- discriminatory since 
even husbands cannot seek remedy against wife and vice versa. Therefore, a 
balance is meted out. This formal reading of article 14 and 15 has received heavy 
criticism in Joseph shine, where Chandrachud.J questions the formal and narrow 
reading of Article 14 and 15 and states that gender Justice is the corner stone of 
true equal society and   overruled the precedents Sowmithri Vishnu v Union of India 
and Revathi v Union of India 59 by holding that “It applies the doctrine of equality 
and the prohibition against discrimination on the ground of sex in a formalistic 
sense. Section 497 amounts to a denial of substantive equality.” 

Chandrachud.J. opined that- 

“In consonance with constitutional morality, substantive equality is “directed at eliminating 
individual, institutional and systemic discrimination against disadvantaged groups which effectively 
undermines their full and equal social, economic, political and cultural participation in society.” 
To move away from a formalistic notion of equality which disregards social realities, the Court 
must take into account the impact of the rule or provision in the lives of citizens.”60 

This idea of looking at impact was reasoned out in Anuj Garg case, where the test 
for constitutionality of legislation should not merely look into the motive but also 
the impact the legislation has in reality, this effects based approach to equality 
challenge certainly marks a shift in how the court looks into discrimination. 

Chandrachud.J also addresses the feminist method of asking the women’s 
question, 

“Throughout history, the law has failed to ask the woman question. It has failed to interrogate 
the generalizations or stereotypes about the nature, character and abilities of the sexes on which 
laws rest, and how these notions affect women and their interaction with the law.”61 

This remark made by supreme court is a true watershed moment that openly 
adopts feminist method to decide a gendered case of discrimination. Adopting 

                                                             
58 1985 AIR 1618, 1985 SCR Supl. (1) 741. 
59 1988 AIR 835. 
60 Paragraph 38, concurring opinion D.Y.Chandrachud.J. 
61 Paragraph 25, concurring opinion D.Y.Chandrachud.J. 
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feminist method to understand issues regarding women is of utmost importance, 
it is interesting how the courts have moved from what the court held in Yusuf Aziz 
to its feminist approach to the case.  

Asking the woman question in Religious Patriarchy 

The issue in the case,62 that the court dealt with regarding equality is “Whether the 
exclusionary practice which is based upon a biological factor exclusive to the female gender amounts 
to "discrimination" and thereby violates the very core of Articles 14, 15 and 17 and not protected 

by morality‟ as used in Articles 25 and 26 of the Constitution.?” One of the main 
contentions of the respondents is that apart from religious reasons that Lord 
Ayappa is a “Naistick Bramachari,” the fact that women cannot hold “Vradh” and 
trek for continuous forty days in the mountainous dense forest especially when 
they menstruate is what excludes them from entering the temple. The court came 
down heavily on this assumption that portrays women as the weaker sex and held 
that such assumptions cannot pass the test of constitution. Religion is considered 
to be one of the means that enforces patriarchy upon women. For so long, it has 
been considered irrational to expect equality of sex in religion and its practices. As 
Indu Malhotra.J dissenting opinion states that religious practices cannot be always 
expected to be rational, as it is founded on faith and belief of individuals. 
Therefore, when the issue of entering into Sabarimala was argued on grounds of 
discrimination especially when it challenged the patriarchal construct of 
menstruation as sign of impurity, weakness and incapability, it truly sought the 
answer for woman question. The petitioners contended that classification of men 
and women is purely based on sex which is prohibited under Article 15(1) and the 
classification within women between those who menstruate and don’t menstruate 
is purely based on physiological factors and therefore violates Article 14 and 15 of 
constitution. This was unanimously accepted by the court and as the classification 
was purely based on biological factors, it did not pass the test of the court. 
Therefore, the decision 4:1 with Indu Malhotra.J’s dissenting, struck down the 
Kerala temple entry Rules as violative of article 15(1) The most interesting part of 
the judgment is invocation of Article 17 by the petitioners, by drawling parallel 
between caste practice of untouchability and exclusionary practice on women as 
both the practices revolve around exclusion of group of persons on notions of 
purity. As much as we hail the judgment for being radically feminist that 
vociferously stood for radical equality of women, the pertinent question here is 
“what if the temple was a religious denomination? Does that prevent women from 

                                                             
62 Young India Lawyers Association v.State of Kerala, 2018 SCC OnLine Ker 5802. 
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seeking remedy?” The answer is no from the reading of Chandrachud.J’s opinion 
who adopts an inter textual reading of the fundamental rights in which he defines 
morality under Article 25 and 26 as the values that define constitutional principles. 
He opines that- 

“Does that by itself lend credence to the theory that the right of a religious denomination to manage 
its affairs is a standalone right uncontrolled or unaffected by the other fundamental freedoms? The 
answer to this must lie in the negative.”  

The other question is whether the essential practice test which court in this case, 
held not to be, is exempt from asking the woman’s question? The answer again can 
be found in Chandrachud.J’s opinion that essential religious practice must engage 
with the core constitutional values of equality, liberty, dignity and fraternity. 

“While the Constitution is solicitous in its protection of religious freedom as well as denominational 
rights, must be understood that dignity, liberty and equality constitute the trinity which defines the 
faith of the Constitution. Together, these three values combine to define a constitutional order of 
priorities. Practices or beliefs which detract from these foundational values cannot claim 
legitimacy.”63 

As religion always spoke in the voice of men. So did the interpretation of religion 
by courts, it is refreshing to see a case being reasoned standing in a woman’s shoe.64  

Chandrachud.J’s idea of Equality and Dignity reveals a novel way of reading the 
constitution that prioritises rights within the constitution. 

“Human dignity postulates an equality between persons. The equality of all human beings entails 
being free from the restrictive and dehumanizing effect of stereotypes and being equally entitled to 
the protection of law, this Court will be guided by the pursuit to uphold the values of the 
Constitution, based in dignity, liberty and equality. In a constitutional order of priorities, these 
are values on which the edifice of the Constitution stands. They infuse our constitutional order 
with a vision for the future – of a just, equal and dignified society.”65 

                                                             
63 Paragraph 49, concurring opinion D.Y Chandrachud.J. 
64 See Prabha Shridevan “ Standing in a woman’s shoes”, The Hindu(September 21,2012), 
Available at https://www.thehindu.com/opinion/lead/standing-in-a-womans-
shoes/article3919042.ece 
65 Para 56, Chandrachud.J . 
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Talking of gender identity that subjects women to discrimination, right to equality 
is elevated to not just safeguard individuals on grounds mentioned in the 
constitution, but in all spheres of life. Chandrachud.J stated that- 

“In civic as in social life, women have been subjected to prejudice, stereotype and social exclusion. 
In religious life, exclusionary traditional customs assert a claim to legitimacy which owes its origin 
to patriarchal structures. These forms of discrimination are not mutually exclusive. The 
intersection of identities in social and religious life produces a unique form of discrimination that 
denies women an equal citizenship under the Constitution. Recognizing these forms of 
intersectional discrimination is the first step towards extending constitutional protection against 
discrimination attached to intersecting identities.”66 

The priority of equality as one of the core values of constitution is very important 
for gender rights, as it puts on a pedestal right to be treated equally in form and 
substance that shakes the core of patriarchy. By not restricting the reasoning to 
right to worship, the court has addressed the larger issue of patriarchy that has 
sustained for ages. And by invoking transformative constitutionalism is to break 
the wall of patriarchy. 

Does transformative constitution answer the Woman’s Question? 

Courts had time and again fallen into the constrains of formalist interpretation of 
constitution, where courts construed equality provisions separately and literally 
thereby rejecting any external considerations like historical and cultural treatment 
and implications of challenged legislation on people. Also, innumerable cases of 
discrimination passed the constitutional muster due to misguided interpretation of 
“only” under article 15. This was reflective in so many cases where sex 
discrimination was argued to be coupled with other considerations. As Indira 
Jaising argues, courts had multiple opportunities in the past to contribute to the 
equality jurisprudence and gender rights. 67  However, females were never 
considered part of court’s reasonings. For instance, in the case of Shayara Banu v. 
Union of India,68 popularly known as Triple Talaq case, the court in the majority 

                                                             
66 Paragraph 116. 
67  TRANSFORMATIVE CONSTITUTIONALISM: COMPARING THE APEX 
COURTS IN BRAZIL, INDIAN AND SOUTH AFRICA (2013). According to Indira 
Jaising “Supreme Court too has repeatedly lost the opportunity of articulating a 
jurisprudential framework within which the demand for equality by the woman as an 
individual can be constructed.” 
68Writ Petition (C) No. 118 of 2016, 2017 SCC OnLine SC 963 
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opinion struck down the practice of Talaaq –e- biddat as unconstitutional. The 
beauty of the judgment lies in its reasoning, as not once did the court issue the 
question of discrimination against women. The majority bench that struck down 
the practice had various reasons to do so. Nariman.J invoked manifest arbitrariness 
to strike down the practice as violative of article 14 as it confers unilateral power 
upon the husband to give talaq without any scope for reconciliation. What is 
interesting is not a mention of equality jurisprudence, although it could be argued 
that arbitrariness is antithesis to equality. The other concurring opinion of Kurian 
Joseph. J deals with Triple Talaq as being inconsistent with Quran. The Supreme 
Court in these four judgments shows that courts have moved beyond narrow 
interpretation while dealing with women rights. And most importantly, women are 
at the Centre of Justice in constitutional adjudication, in other words courts have 
adopted transformative reading of the constitution by which rights are 
progressively realized and gender justice have attained prominence.  

Engendering change: The Hallmark of Transformative Constitution 

With all the progressive cases that have come this year, have the courts already 
stepped out of its patriarchal reading of law or does instances like promise to 
marry, rape adjudication and other matters of private reveal a deeper problem of 
inequality. By paying attention to Judicial stereotyping that have dominated the 
legal interpretation and the idea of transformative constitutionalism, it really helps 
understand the shift in approach. All the four cases that have been discussed here 
invoked the idea of transformative constitutionalism to strike down discriminatory 
provision with radical gender equality On one hand, the vision for future is very 
clear that there is no place for discrimination based on stereotypes as the goal of 
constitution is to ensure gender equality and non - discrimination. On the other 
hand, rape and promise to marry reveal a deeper problem of patriarchal 
interpretation of law which still   revolves around good woman/ modern woman/ 
naïve woman debate.  Stereotypes are antithetical to equality and cannot guide the 
court in making decisions. How is this going to impact the judiciary in decision 
making tomorrow? 

CONCLUSION 

This dissertation began with an assumption that role of law cannot be dismissed in 
bringing about a social change. And Judiciary being the custodian of law aids in 
effecting change. Therefore, Feminist engagements with law have been focused on 
the techniques involved to accommodate women, as both judges and law function 
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from a male viewpoint. For so long familial ideologies guided Judicial minds, and 
continues to do so. And as Rathna Kapur puts, the realization of formal equality 
rights in the legal regulation of women inside and outside of the family have not 
displaced women the familial ideology.69 To break this, feminists have argued for 
engagement with law through a clear ideology, not of patriarchy but of feminism. 
This paper is an attempt to delineate two aspects of court reasoning. One that 
invokes patriarchy to adjudication, other that invokes substantive equality to 
adjudication. The first chapter examines what goes into the Judicial mind while 
dealing with cases of women, and it is understood that Judicial reasoning’s in 
constitutional adjudication have always revolved around stereotypes based on 
tradition and culture rather than invocation of constitutional principles. The 
second chapter establishes the radical position that the courts have taken to 
establish itself as champion of women rights.  In the four cases examined, court 
has held that stereotyping in any case is violation of equality guaranteed under the 
constitution. The question thus we are left to ask this whether such court decisions 
alter the position of Equality jurisprudence. It is true that these judgments 
articulate for social change. While this is a good sign, this by itself will not change 
the judicial discourse on Equality. For instance, as discussed in the first chapter, 
judicial decisions on rape still relies upon the stereotypes of a woman who survived 
rape.  As forms of inequality keeps reinventing itself, a liberal constitution, with 
the core values of Equality, Liberty and Dignity is touted to be the only solution 
to bring some change to the society. But this dissertation has tried to show that 
any generous reading of Equality and constitutional values cannot secure 
substantive equality unless it employs the woman question. Otherwise, the 
constitution will continue to be understood from male viewpoint in preserving the 
status quo of patriarchy. 
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