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INTRODUCTION  

Originality is the most important factor in Copyright Law. To be more specific 
originality in expression of an idea and not the idea itself. The idea from which an 
expression has been derived need not be original but the expression so derived has 
to be original. This is the basic ingredient of Idea-Expression Dichotomy. In a 
layman’s language this Dichotomy indicates a fundamental rule in Copyright Law 
that copyright can only be availed on an expression and not on the idea. 

UNDERSTANDING THE DICHOTOMY 

The most basic rule of copyright law is that there exists no copyright in an idea but 
on the expression of an idea. Article 9(2) of the agreement of Trade Related aspects 
of Intellectual Property Rights states that, “Copyright protection shall extent to 
expressions and not to ideas, procedures, methods of operation or mathematical 
concepts as such.”1 Though the above statement is not provided by the Indian 
Copyright Act, 1957, the Indian courts have time and again held that copyright 
does not subsist on ideas but it subsists on expressions. It basically means that 
when two similar ideas are expressed differently using the same procedures or the 
same mathematical concept or the same method of operation, copyright subsists 
only on the different expression of the ideas and not the ideas itself or the 
procedures to obtain that expression or the method of operation or any 
mathematical concepts. For example, two producers want to produce romantic 
movies. The ideas behind both the movies are to show love and romance which 
cannot be copyrighted. The final expression of these movies has to be different. 
Copyright will subsist on the originality of these expressions. Even the procedure 
of making the movies can be same and hence no copyright will subsist on them.  

                                                             
1 Alka Chawla, Law of Copyright Comparative Perspectives (LexisNexis, Haryana, 1st edn., 
2013). 
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In the case of Bharat Matrimony Com. P. Ltd v. People Interactive (I) Pvt. Ltd.2, 
the plaintiff sought protection of copyright in a system called “Assured – Contact 
– Phone Verification Service”. The court held that it was an Interactive Voice 
Response (IVR) system where a user hears a recorded voice after dialing a 
particular number and presses appropriate button in accordance with the 
instructions provided by the recorded voice. The court held that copyright 
protection does not extend to an idea, procedure, process, system or method of 
operation and IVR system being an idea, which is lavishly used by the corporate, 
banking industries, Railways etc. cannot be monopolized for the benefit of one. 

In the above case it shall be noted that the Interactive Voice Response system is 
not an expression of any idea but is the idea itself which can be used by multiple 
bodies and cannot be copyrighted by any single entity. The judgement was in 
conformity with the Article 9(2) of the agreement of the Trade Related aspects of 
Intellectual Property Rights. The difference between idea and expression shall be 
clearly demarcated or shall be clearly identified. When an idea becomes an 
expression shall be checked in order to see whether copyright will subsist on the 
particular material in question.  

In the case of Donoghue v. Allied Newspapers Ltd.3 A series of articles entitled 
“Steve Donoghue’s Racing Secrets” were published in a newspaper. Donoghue, 
who was a well-known jockey, communicated to Mr. Felstead, a free-lance 
journalist, his various adventures. Felstead made notes as the conversations went 
on and he then wrote the articles. The manuscript was then taken to Donoghue 
who read it over and when he thought that some alterations were necessary or 
desirable, they would be noted in the margin by Mr. Felstead and were 
subsequently, at times, recorded. Article based on the original series of articles were 
later published in another publication entitled “My Racing Secrets by Steve 
Donoghue.” This publication took place at the instance of Mr. Felstead. The 
plaintiff then sought an injunction restraining the publication of the aforesaid work 
alleging that there has been an infringement of his copyright. Justice Farwell held 
that the plaintiff did not have any copyright. It was observed as follows: 

In the present case, apart altogether from what one may call merely the embellishments, 
which were undoubtedly supplied wholly by Mr. Felstead, the ideas of all these stories, and, in 
fact, the stories themselves, were supplied by the plaintiff, but, in my judgement, upon the evidence, 

                                                             
2 2009 (41) PTC 709 (Mad) 
3 [1938] 1 Ch 106 
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it is plain that the particular form of language by which those storied were conveyed was the 
language of Mr. Felstead and not that of the plaintiff. Although many of the stories were told in 
the form of dialogue, and to some extent Mr. Felstead no doubt tried to reproduce the story as it 
was told to him by the plaintiff, nevertheless the particular form of language in which those 
adventures or stories was conveyed to the public was the language of Mr. Felstead and not the 
language of Mr. Donoghue.  

The Donoghue’s case was criticized in the case of Najma Heptulla v. M/s Orient 
Longman Ltd.4 In this case Maulana Azad agreed to write his autobiography, on 
Prof. Kabir assuring him that he would do his best to relieve Maulana of the actual 
burden of writing. About two years were spent on the writing of the book, Maulana 
used to describe his experiences and Kabir used to make copious notes. When 
sufficient material would be collected for a chapter, a draft in English would be 
made by Kabir and handed over to Maulana. Maulana then read each chapter and 
then both went over the chapter together. It is at this stage that Maulana is stated 
to have made many amendments, additions, alterations and omissions. When the 
final draft was ready, Maulana went through the manuscript chapter-by-chapter 
and sentence-by-sentence and made some minor alterations. There was active and 
close intellectual collaboration and cooperation between Maulana and Kabir which 
resulted in the book “India Wins Freedom”. It was held to be work of Joint 
Authorship. In this case Justice B.N. Kirpal observed: 

If the reasoning in Donoghue’s case is correct, it would mean that material on the basis 
of which a literary book is written would be of no importance, while deciding as to who is the 
author of a book. To agree with such a proposition would lead to results, which are difficult to 
accept. For example, it is not unknown that great scientists may not have the literary capabilities 
of transcribing their discoveries, theories and thoughts so as to be easily understood. If a scientist, 
therefore, takes the services of another person with a view to transcribe his thoughts, findings and 
material in the form of a book or articles, can it mean that the author of that scientific material 
is not the scientist himself but the author is the person in whose language the material is expressed? 
In such a case the person who transcribed the thoughts may not even be able to understand the 
material, which is being written, but he may still have to be regarded as a sole author, if 
Donoghue’s case is accepted as correct. Surely the intention of the Copyright Act cannot be to give 
the status of an author only to the person in whose language the literary piece is written while 
completely ignoring the person who contributed the entire material which enabled the person to 
show his mastery over the language. A literary work consists of matter or material or subject, 
which is expressed in a language and written down. Both the subject matter and the language are 

                                                             
4 AIR 1989 Del. 63 
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important. It is difficult to comprehend, or to accept, that when two people agree (emphasis 
supplied) to produce a work where one provides the material, on his own, and the other expresses 
the same in a language which is presentable to the public then the entire credit for such an 
undertaking or literary work should go to the person who has transcribed the thoughts of another. 
To me it appears that if there is intellectual contribution by two or more persons pursuant to a 
pre-concerted joint design to the composition of a literary work then those persons have to be 
regarded as joint authors. 

Both the above cases express contrasting views. The former says that the person 
giving the material facts or supplying material facts for the creation of a literary 
work are not to be considered as authors and they have no copyright on that 
particular work. It is only the person who is expressing the work in words is to 
regarded as the author of that work. The latter completely defies the former saying 
that both the person supplying material facts and information as well as the person 
giving it a written structure shall be regarded as the joint authors of that particular 
work. Though these cases are not directly related to the idea – expression 
dichotomy but they help us to determine as to when an idea ends and an expression 
begins. While deciding any particular case, it is very much important for the court 
to decide whether the matter is regarding an idea or is regarding an expression of 
any idea. 

In the case of R.G. Anand v. Delux Films5 the plaintiff, a playwright, dramatist and 
producer of stage plays wrote a play entitled ‘Hum Hindustani’ based on the idea 
of provincialism and parochialism. The defendants made the film ‘New Delhi’ 
which portrays three main themes: 

1) Two aspects of provincialism viz. the role of provincialism in regard to 
marriage and in renting out accommodation; 

2) Evils of caste ridden society and 
3) Evils of dowry. 

After the release of the film there were comments in the newspaper that the picture 
was very much like the play. The court observed that: 

          A close perusal of the script of the film clearly shows that all the three aspects mentioned 
above are integral parts of the story and it is very difficult to divorce one from the other without 
affecting the beauty and the continuity of the script of the film. Further, it would appear that the 

                                                             
5 AIR 1978 SC 1613 
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treatment of the story of the film is in many aspects different from the story contained in the play. 
On a close and careful comparison of the play and the picture, but for the central idea 
(provincialism which is not protected by copyright), from scene to scene, situation to situation, in 
climax to anti-climax, pathos, bathos, in texture and treatment and support and presentation, 
the picture is materially different from the play. 

The above case was a very good example whereby a distinction was made between 
idea and expression. Though the distinction was subtle, the court had to go 
through the various aspects in order to satisfy itself that there was no copyright 
violation. The concept of idea – expression dichotomy involves finding out the 
particular moment where an idea takes the shape of an expression.  

ORIGINALITY 

The basic tagline in the Law of Copyright is that it is concerned with not the 
originality of ideas but the originality of the expressions. Before going into the 
detailed understanding of the term originality we need to remember the works with 
which the term original can be used. It is used with literary, dramatic, musical and 
artistic works. Cinematograph films and sound recordings are works which are 
made by making use of the literary, artistic, dramatic and musical works and hence 
the word original is not prefixed to them. The term ‘original’ has not been defined 
by the legislatures of the United States of America, the United Kingdom and India. 
Thus, the courts have to decide whether a particular literary, artistic, dramatic and 
musical work in any given case is original or not depending upon the facts and 
circumstances of the case. In the case of Northrop Ltd. v. Textea Blackburn Ltd6 
it was stated that Copyright is concerned not with any originality of ideas but with 
the form of expression, and it is in that expression that originality is requisite. That 
expression must originate with the author and not be copied from another work. 

The term originality needs to be studied well in order to understand the idea – 
expression dichotomy. It is basically a part of the dichotomy. In the concept of 
idea – expression dichotomy we know that copyright subsists on the expression 
and not on the ideas, procedures, method of operation and mathematical concepts. 
The originality of any literary, dramatic, musical and artistic work is dependent on 
the kind of work it is and the medium of the work. We shall understand this 
terminology using a few examples. If a person narrates any story to a group of 
people or an audience orally. Any person from the group or the audience expresses 

                                                             
6 (1974) R.P.C 57 
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the story in his own words. This expression of the story in the own words of the 
person from the group or the audience is an original work.  If a person blatantly 
copies any written document, the work so created by the person shall not be 
deemed to be an original work.  The United States Court in the case of Interelego 
v. Tyco7 held that anything, which is not a slavish copy of another is sufficient to 
be protected by copyright.  

In the case of University of London Press Ltd. v. University Tutorial Press Ltd.8 
Peterson J. while commenting on the author’s practice of drawing upon the 
existing stock of knowledge held: 

          If an author, for the purposes of copyright, must not draw on the stock of knowledge which 
is common to himself and others who are students of the same branch of learning, only those 
historians who discovered fresh historical facts could acquire copyright in their work. If time 
expended is to be the test, the rapidity of an author like Lord Byron in producing a short poem 
might be an impediment in the way of acquiring copyright, and the more complete his mastery on 
his subject, the smaller would be the prospect of the author’s success in maintaining his claim to 
copyright. The preparation of a question paper by any examiner involves selection, judgement and 
experience. The questions are prepared to test the student’s acquaintance with the book thus 
question papers are original literary work. 

In the case of V. Ramaiah v. K. Lakshmaiah9 the respondents wrote a “Guide” in 
respect of a textbook in which the appellants had copyright. The court held that 
merely the use of language couched in the text book does not necessarily mean 
that the respondents pirated the words particularly when the Guide was written to 
help the students to understand the meaning, significance and the answers that 
have to be written to the questions. It is an original work. Moreover, the 
respondents in this case had acknowledged the authorship of textbook and, 
therefore, their conduct did not amount to infringement. The Supreme Court in 
the case of Eastern Book Company v. D.B. Modak10 held that to claim copyright 
in a compilation, the author must produce the material with exercise of his skill 
and judgement which may not be creativity in the sense that it is novel or non-

                                                             
7 (1988) 3 WLR 678 
8 (1916) 2 Ch. D. 601 
9 1989 PTC 137 (AP) 
10 2008 (36) PTC SC 
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obvious, but at the same time it is not a product of merely skill and labor. The 
work of compilation must have a flavor of “creativity” to be called original.  

CONFIDENTIAL AGREEMENTS 

In the topical past there has been a territorial and temporal development of 
television at a fast hop in India. There have been abundant cases where an 
individual has thought of an idea or a plot or a theme to be shown on the television 
in the arrangement of a serial, but lacks capitals to make it. He, therefore lines a 
channel with a production strategy and the intent to sell his idea to the television 
production house. Instead of a substantial gain his idea gets picked up by the 
television production house on the ground that there is no copyright in an idea, 
theme or plot. But the problem arises when the person who had thought of an idea 
or a plot for the television show intellectualizes that idea in the form of a concept 
note and gives it to a T.V. channel to contemplate the option of converting the 
idea into work. The channel instead of buying the idea and compensating the idea 
giver financially utilizes the idea and produces a programme on the prayer that 
there is no copyright in an idea or theme. The idea giver on the other hand pleads 
that there is a fissure of confidence and an infringement of his copyright. The court 
has discussed this problem in a number of cases and has concluded that first, there 
is a difference between the law relating to copyright and confidence and second, 
when idea gets transformed into a thorough concept note copyright law will come 
into existence.  

CONCLUSION 

The concept of idea – expression dichotomy basically provides that ideas are not 
protected under copyright law but the expressions of these ideas are protected 
under the copyright law. This concept was widely used by the English courts and 
the courts of US and slowly and steadily the practice of the same was inculcated in 
the Indian courts as well. With the evolution of this concept, the courts faced a 
huge dilemma as to when an idea takes the form of an expression or at which point 
is it converted into expression. To determine this the courts undertook a lot of 
tests which differs in case to case basis. The agreement of Trade Related aspects 
of Intellectual Property Rights also provided under Article 9(2) that protection 
under copyright is solely available to the expressions and not to any ideas, methods 
of operation, procedures and any mathematical concept as such. A closely knitted 
concept to the theory of idea – expression dichotomy is ‘Originality’. Connecting 
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with the idea – expression dichotomy it has been provided under the concept of 
originality that to be protected under the copyright law, the basic and the only 
requirement is the originality of the expression and not the originality of ideas. 
Copyright is a right given to or resulting from works and it is not a right in 
originality of ideas. Copyright fundamentally protects the works of an author or 
creator and prevents any other individual or entity from copying such original 
work. There occurs no copyright in ideas. Copyright survives only in the material 
form to which the ideas are translated. Two writers may have the same idea for a 
book. However, the way they express themselves i.e., the way they put down their 
idea in a concrete form is what that makes a variance. It is the form in which a 
particular idea, which is deciphered that is, protected. The primary reason for 
yielding protection to expressions and not ideas is to protect the free flow of ideas. 
Ideas are too dear to be copyrighted. The copyrighting of ideas would eventually 
bring creativity and innovation to a halt. It is for this reason that the freedom to 
copy ideas is dominant to the structure of copyright law.  
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