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CULTURAL HERITAGE 

Cultural Heritage is a legacy of physical artifacts and intangible attributes of a group 
or society that are inherited from past generations. They are utilized by the present 
generation in such a manner that a reserve can be maintained for the future. These 
are those traditions which express how one particular society thinks and their way 
of life. The term culture means the ideas, customs and social behavior practiced by 
a group of people or society. The term heritage represents the concept of 
inheritance and hands over the duty of preserving and protecting it.  

Cultural Heritage is a legacy which the present generation receives from the past 
generation and protecting those heritages is a duty of Society or a community. 
There are many communities around the world for whom protecting their cultural 
heritage is very important. If the Society or community lack the ability to protect 
and safeguard their expressions or heritages from being used by external sources, 
there can be chances for their rights over those expressions are lost. This 
negligence in return may cause them to lose their community’s identity, spirituality, 
and general well-being. 

Cultural Heritage or Traditional Cultural Expressions whether tangible or 
intangible is a result of different generations and social creative processes in the 
society lying in the middle of communities and groups. Heritage originates from a 
traditional framework of creativity and innovation, thus representing new elements 
and differing from mere imitation and reproduction.1 It is difficult to understand 
what constitutes as an independent creation of that society which is derived from 
the already existing traditional culture. This is a question that can be put to the 

                                                             
1 Paolo D. Farah and Riccardo Tremolada, Conflict Between Intellectual Property Rights and 
Human Rights: A Case Study on Intangible Cultural Heritage, (June 4, 2019, 12:50 PM), 
https://law.uoregon.edu/images/uploads/entries/Farah.pdf 
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adequacy of IPR protection that is in force in the country with relation to the 
cultural heritage. When characteristics of cultural heritage are analyzed following 
points can be stated: 

1. Cultural heritage is inherited from one generation to another generation. Such 
inheritance can either be oral or by way of limitation. 

2. This reflects one community or society’s cultural and social identity. 
3. It also consists of some distinguishing characteristic elements of a society or 

community’s heritage. 
4. It is established when communities or societies and/or individuals collectively 

recognized as having rights, responsibilities or permissions to do so. 
5. It is not always created for any commercial purposes but is considered as a 

means to protect religious and cultural expressions. 
6. Cultural Heritage is a constantly growing, evolving, developing and being 

recreated within the community. 

Cultural heritage includes both tangible and intangible cultures. Tangible cultures 
include buildings, monuments, books, art-works, landscapes, etc. intangible 
cultures include languages, knowledge, traditions, etc. Cultural Heritage also 
includes natural heritage which includes culturally significant landscapes and 
biodiversity. Conservation and preservation of them are necessary and museums 
with cultural and ethnic themes are a way to keep them preserved. Therefore, 
cultural heritage includes three types of heritage: tangible, intangible and natural 
heritage. 

TANGIBLE HERITAGE 

Tangible by word means anything which can be touched.  Therefore, tangible 
culture heritage includes historical buildings, places, monuments, art-works, books 
and etc. Not all the tangible culture heritages are required to be preserved but only 
the ones which are of great importance. The need to preserve and conserve these 
heritages is also provided under the Convention for the Protection of Cultural 
Property in the Event of Armed Conflict (1954), which is also known as The Hague 
Convention. Under the Hague Convention, the cultural properties which are 
referred to are both movable and immovable properties which are of great cultural 
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heritage importance to everyone.2The UNESCO convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership 
of Cultural Property (1970) focused on the idea that property specifically 
designated by every country is important.3The UNESCO Convention Concerning 
the Protection of the World Cultural and Natural Heritage (1972) mentions things, 
objects, and natural sites “of outstanding universal value.” Natural heritage 
includes landscapes, the natural environment, and flora and fauna.4 

INTANGIBLE HERITAGE  

The difference between tangible cultural heritage and intangible cultural heritage is 
that intangible cultural heritage is a non-physical and non-touchable in nature 
except in its tangible expression. The intangible cultural heritage includes 
traditions, languages, rituals, languages, songs, music, drama and etc. The above 
mentioned three conventions, of the year 1954, of 1970 and of 1972, also were 
concerned with only tangible heritage and not intangible heritage. UNESCO in the 
year 1982 adopted the Model Provisions for National Laws on the Protection of 
Expressions of Folklore against Illicit Exploitation and Other Forms of Prejudicial 
Action. Adoption of this convention was followed by UNESCO’s another 
adoption of Recommendation on the Safeguarding of Traditional Culture and 
Folklore after seven years in the year 1989. UNESCO in the year 2003 adopted the 
Convention for the Safeguarding of the Intangible Cultural Heritage. 

INTELLECTUAL PROPERTY 

Intellectual properties are such properties which include intangible properties 
which are results of human intellect. There are three types of property- movable 
property, immovable property, and intellectual property. Cultural heritage has also 
got two types of Intellectual Property Rights- industrial property rights, such as 
trademarks, patents, industrial designs, models and designations of origin. These 
are referred to as Industrial Property rights because they are related to industries 
and commerce. And copyright which relates to the artistic creation of the human 
mind, such as novels, music, cinematographic works, poems, and paintings. The 

                                                             
2Folarin Shyllon, Cultural Heritage and Intellectual Property: Convergence, Divergence, and Interface, 
(May 20, 2019, 03:20 PM) http://orcp.hustoj.com/wp-content/uploads/2016/01/2015-
Cultural-Heritage-and-Intellectual-Property.pdf 
3Ibid 
4Ibid 
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main purpose of intellectual property rights law is to encourage the creation of a 
large variety of intellectual goods.5 And the modern scope of intellectual property 
is the combination of copyright and its related industrial property. 

CULTURAL HERITAGE AND COLLECTIVE INTELLECTUAL 
PROPERTY RIGHTS 

Cultural Heritage is a legacy of physical artifacts and intangible attributes of a group 
or society that are inherited from the past generation. There are several states which 
have already provided for the specific laws, added to their national laws or 
regulations, to provide for the legal protection of the inherited traditional cultural 
heritages or expressions.  

In the year 1992 Coca-Cola Company published an advertisement in the Italian 
newspaper which caused a disturbance in Greece because of the inclusion of one 
such photograph which people claimed to be a manipulated photograph the 
Parthenon and the columns of the advertisement were said to be transformed as 
Coca-Cola bottles. The Greek press and many public commentators and politicians 
condemned Coca-Cola’s advertisement as being against the Country’s National 
symbol. Greeks claimed ownership rights over the symbol and restrict anyone to 
use it for any of their purposes. 

This demonstrates the strategy of cultural heritage protection through intellectual 
property law is currently across the board. Additionally, it is currently past the point 
where it is possible to stress that "attempts to legally protect intangible goods as 
such risk conflicting with common intellectual property principles". Additionally, 
this is the thing that has been going on, at least of late. A precedent is the legitimate 
insurance of PC programming, notwithstanding when there is no unanimity about 
whether to ensure it as a copyright or patent. As demonstrations of national power, 
nations have secured these impalpable products. Brown is not in favor of “a radical 
expansion of intellectual property laws” 

The lawful and non‐legal assurance of customary learning and social legacy has 
begun and is gathering energy. This ought to be so. The appointment and 
commoditization of conventional information without budgetary and mechanical 

                                                             
5Ann Marie Sullivan, Cultural Heritage & New Media: A Future for the Past, 15 J. 
MARSHALL REV. INTELL. PROP. L. 604 (2016), (May 20019, 04:15 PM) 
https://repository.jmls.edu/cgi/viewcontent.cgi?article=1392&context=ripl 
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advantages collecting to indigenous networks have gone on sufficiently long. All 
things considered, PC innovation and biogenetic building have prompted the 
steady expanding and extension of conventional protected innovation law to oblige 
these types of information. 

LEGAL PROTECTION OF CULTURAL HERITAGE 

The human civilizational development and elements of cultural heritage can be 
traced through the weapon of law which reflects the value systems. The ambit of 
human rights has been widened with the inclusion of the right to access to cultural 
goods and the protection of cultural heritage. 6  The law still lacks the 
implementation in regulating the protection of intangible cultural heritage. The 
preservation of non-material cultural heritage is sine non qua for the development 
and continuity of the society which is also essential in deciphering the material 
cultural heritage. 

The international arena attempted to define the notion of intangible cultural 
heritage which was finally asserted in the General conference of 2003 UNESCO 
Convention for Safeguarding of the Intangible Cultural Heritage.7 The convention 
regarded intangible cultural heritage as a guarantee of sustainable development 
8and focused on the protection of intangible cultural heritage and ensuring respect 
to the concerned communities and the individuals for their intangible cultural 
heritage. It became the first legally binding multilateral act regarding the protection 
of intangible cultural heritage. The convention further deliberated to raise 
awareness regarding the intangible cultural heritage at the local, national and 
international levels providing for international cooperation and assistance thereof.9 

The convention includes all the practices that any community regards as their 
cultural heritage which is inherited from generations and is maintained and upheld 

                                                             
6Samanta Kowalska, Legal Protection of the Intangible Cultural Heritage, 2, SOCIETAS ET 
IURISPRUDENTIA, 79-95, (2014), (June 4th, 2019, 16:19). 
https://www.researchgate.net/publication/277018365_Legal_Protection_of_the_Intangi
ble_Cultural_Heritage 
7 Ibid. 
8Kit of the Convention for the Safeguarding of the Intangible Cultural Heritage, 
UNESCO (June 4th, 2019 , 16:19) https://ich.unesco.org/en/kit#2 
9 Ibid. 
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by the communities in response to their environment awarding them with the sense 
of belongingness and respect for human creativity.10 

The convention also invokes The Recommendation on the Safeguarding of 
Traditional Culture and Folklore 11which includes customs, languages, dances, 
literature which forms the part of the universal heritage of humanity. 12 The 
universal need to protect the traditional and folk culture can be achieved through 
international cooperation that includes training documentation, initiation of 
contracts, technical and financial support, etc. or through country context which 
includes the production of catalogs and inventories, popularization of folk culture, 
exhibitions, publications and etc. The intellectual property rights of the creators 
should be kept as a priority and should be respected while conducting these 
activities.  

The Convention was criticized for only accounting heritage of local communities 
and their abnormalities making them prone to be conditioned by the predominant 
cultures. But this criticism does not stand true as the convention provides for 
cultural heritage as something respected among the communities and provides for 
sustainable developments 13 . Also, the preamble promotes the safeguarding of 
heritage in the spirit of cooperation and mutual assistance14. 

The UNESCO Universal Declaration on Cultural Diversity15 declared respect for 
cultural diversity as the factor to determine the peace and security of the world. 16 
Creation and innovations build our cultural diversity which provides a man with 
the opportunities and conditions to develop his personality. The declaration 
highlights the importance of human dignity, human rights and cultural diversity in 
the ray of protecting cultural heritage. It also emphasized upon the necessity to 
guarantee freedom of speech and press to develop the artistic arena. 
Implementation of a solid legal framework is required for the circulation of ideas 
that will help in popularizing creativity and promoting international solidarity 

                                                             
10UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage, Article 
2(1). 
11The Recommendation on the Safeguarding of Traditional Culture and Folklore, adopted 
on 15th November 1989. 
12Supra note 6 
13Supra note 10. 
14Supra note 9 
15UNESCO Universal Declaration on Cultural Diversity, 2nd November 2001 (Paris). 
16Supra note 6 
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alongside, leading to the protection of cultural diversity.17The Istanbul Declaration 
established the connection between the formation of cultural identity and 
intangible cultural heritage.18 

A new model of cultural diversity emerged with the Convention on the Protection 
and Promotion of the Diversity of Cultural Expression19 which adopted the acquis 
and international legal patrimony from the European Community. It recognizes 
the cultural services as a medium of identity and values and aims to make culture 
a strategic element in international as well as state policies which in turn should 
promote sovereignty, equity, balance, and equal dignity and respect for all cultures. 
This convention was inspired by the message “to develop cultural interaction in the spirit 
of building bridges among people20” 

Following the cross- regional statement made to Human Rights Council 
condemning the intention destruction of cultural heritage and called for its 
prevention through best practices,21 the council on 6th October 2016 unanimously 
adopted a resolution to protect the right to take part in cultural life which includes 
right to enjoy cultural heritage. The Human Council through its resolution passed 
on 22nd March 2018, reiterated the states in respect to their engagement in 
protection and fulfilling the cultural rights within the ambit of cultural heritage. 
The Council has requested to develop tools for protection and restoration of 
cultural heritage and encourage international solidarity for cultural rights22. 

INTELLECTUAL PROPERTY LEGISLATIONS 

The Intellectual Property Rights include under its ambit patents, industrial design 
rights, copyright, trademarks, geographical indications and etc. all these types are 

                                                             
17Ibid. 
18Ibid. 
19UNESCO- Convention on the Protection and Promotion of the Diversity of Cultural 
Expression, Oct 20th 2005, (Paris). 
20Convention on the Protection and Promotion of the Diversity of Cultural Expression 
(2005) art. 1d. 
21Cultural rights and the protection of cultural heritage, UNITED NATIONS HUMAN 
RIGHTS, (June, 4th 2019. 17:39),  
https://www.ohchr.org/EN/Issues/ESCR/Pages/CulturalRightsProtectionCulturalHeri
tage.aspx 
22Ibid. 
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governed by different acts which all fall under the head named Intellectual Property 
Rights.23 

The Trade Marks Act of 1999 replaced the Trade and Merchandise Marks Act, 
1958 (“TM Act, 1958”). The Copyright Act, 1957 was amended for protecting 
computer programs as literary work. The Patent Act, 1970 was amended by the 
Amendment Acts of the year 1999, 2002 and 2005. Later the Designs Act of 1911 
was replaced by the Designs Act of 2000. The following laws were also enacted to 
protect newly recognized classes of intellectual property in India: 

 The Geographical Indications of Goods (Registration and protection) Act, 
1999 

 The Semiconductor Integrated Circuits Layout Design Act, 2000 

 The Protection of Plants & Varieties and Farmers Rights Act, 2001  

 The Biological Diversity Act, 200224 

These above-mentioned acts along with the amended acts regulate the 
Intellectual Property Rights in the country.  

INTELLECTUAL PROPERTY RIGHTS WITH INTANGIBLE 
CULTURAL HERITAGE: THE PROTECTION AND 
RESULTING COMMODIFICATION OF INTANGIBLE 
CULTURAL PROPERTY  

The dynamic nature of the subject matter in this research should be kept in mind 
while taking into account the protection of Intangible Cultural Heritage. Since the 
late 1800s, different types of protections for cultural expression and knowledge 
have been observed with the first international multilateral framework for this issue 
was not attained until October 2003, when the UNESCO General Conference 
adopted the International Convention on the Safeguarding of Intangible Cultural 

                                                             
23Article 1(2) of the Paris Convention: "The protection of industrial property has as its 
object patents, utility models, industrial designs, trademarks, service marks, trade names, 
indications of source or appellations of origin, and the repression of unfair competition, 
https://wipolex.wipo.int/en/text/288514 
24 Ayush, Protection of Traditional Cultural Expressions in India, FITM-Forum on Indian 
Traditional Medicine (May 21, 2019, 12:30 PM) 
http://www.ris.org.in/fitm/sites/default/files/Scooping%20Paper%20No%203.pdf 
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Heritage.25 By the end of the twentieth century, the idea which was being used for 
protecting cultural heritage majorly focused on the tangible cultural expressions or 
heritage. The significance of which was to be evaluated on the basis of objective 
observation of their artistic, aesthetic, architectural, scientific, or economic value.26 
The lack of attention towards the intangible cultural heritage of the cultural 
heritage aided to the confidence the intangible cultural expressions will continue 
to develop at the local level and the new generations will keep inheriting it. On the 
basis of confidence, there were certain assumptions framed that Intangible Cultural 
Heritage will be protected as an important part of the community and society’s 
cultural and social life. 

Application of Intellectual Property Rights in The Protection of Intangible 
Cultural Heritage  

All the attempts taken in the process of protecting Intangible Cultural Heritage 
have revealed that there is no single acceptance or one single solution to satisfy the 
needs of all traditional communities or societies. On the other hand, valid and 
functional protection shall include a large number of options, reinforced by an 
internationally recognized variety of core principles. On the basis of these 
objectives, the protection regime of such intangible cultural heritage can be framed. 
Keeping in mind this as the basis the regimes can be made both at the domestic 
and international level. The regime for the protection of Intangible Cultural 
Heritage can involve a number of measures which depend upon the value of the 
heritage. These values ultimately relate its importance to human communities. 

HUMAN RIGHTS AND CULTURAL HERITAGE AND 
INTELLECTUAL PROPERTY 

The treatment of cultural heritage and intellectual property as individuals from the 
human rights family has expanded in the course of the most recent thirty years. 

The menu is presently three‐dimensional. Three influential ideas or maybe belief 
systems are conflated and interfaced. There are individuals who advocate the 
supremacy of human rights over protected innovation rights. They subsequently 
encourage the legitimate security of conventional social assets (TCRs) and 
customary information (TK). Then again, idealists have glared at the weakening of 

                                                             
25Ibid 
26Ibid 
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customary protected innovation rights. In any case, the weakening has been going 
on nearly from the earliest starting point.  

Revering human rights as parts of social-cultural heritage and intellectual property 
is developing; to be sure, in certain regards, one can say that it has risen. Definitions 
can deal with the hazy areas: what to incorporate and what to avoid. Every 
multilateral arrangement is bargains, the result of adjusting forms. The settlement 
ought to supplant opposition, and bargain should replace struggle. It isn't winning 
big or bust, and by a similar token, it ought not to be anything by any stretch of 
the imagination. 

INDIGENOUS PEOPLE AND THEIR CULTURAL HERITAGE 

The indigenous people practice their own unique traditions that retain 
characteristic that is different from the social, cultural and economic characteristics 
practiced by the people of dominant societies. The UN body has adopted an 
official definition of indigenous as the people who self identifies themselves as 
indigenous at an individual level and is accepted as a member of their community 
and has a continuity with the pre-colonial history. They have a distinct social, 
economic and political system, language and culture and form a non-dominant 
society which ultimately maintains their ancestral environment.27 

The cultural heritage of indigenous people is so rich that they are often 
misappropriated by a large corporation who do not bother to even take their 
consent before using their hereditary indigenous resources. From using their 
costumes, songs dance to patenting their DNA information, they exploit it all. 

 The cultural and traditional practices of the indigenous people have been 
deciphered with the knowledge that can help in sustainable economic 
development. 28  The knowledge equipped with rich tradition is a vehicle 
transmitted from generation to generation carrying critical information on which 
people depends on. This recognition has rather lead to intense and extreme 

                                                             
27Who are indigenous people?, UN ORG. (June 4th, 2019, 18:42) 
https://www.un.org/esa/socdev/unpfii/documents/5session_factsheet1.pdf 
28 The cultural heritage of indigenous people and its protection: rights and challenges, 
Saami Council in Rovaniemi, (June 4, 2019, 06:05 PM), 
http://www.saamicouncil.net/fileadmin/user_upload/Documents/Eara_dokumeanttat/
Cultural_heritage_report.pdf 
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exploitation of the cultural heritage of the indigenous people. Tourism is one of 
the methods that misappropriate the cultural heritage of the indigenous people the 
most. 

There are different phases of the rights of cultural practices by the indigenous 
people like their right to develop and maintain their cultural heritage, their right to 
receive equal and respectful treatment by the people of their society and state, their 
right to control elements of cultural heritage and their right to redress whenever 
the elements of the cultural heritage are undermined or taken away without their 
consent.29 To determine how to protect the cultural heritage of Indigenous Peoples 
it is essential to determine what exactly they want to protect? What intellectual 
property related achievements do these people is striving for?  

The Western philosophies about intellectual property rights and its issues regarding 
the originality is a matter of problem for indigenous peoples. Indigenous people 
works fail to accomplish individualistic philosophies of property rights. Copyright 
law may not protect the works of these people passed down by one generation to 
another generation. The traditional copyright law does not protect such ideas or 
philosophies. Thus, there can be no problems related to the works created by 
someone else is based on indigenous traditions.30 

CONCLUSION 

The intellectual property law regime has seen growth in India at an increasing rate 
since the last decade. In today’s world, every company has started considering their 
creations important. This concern for their creations has given rise to Intellectual 
Property Rights. People have started maintaining and claiming certain rights over 
their creation which without their permission no one can use. The kinds of 
industrial rights maintained by companies are trademarks, patents, industrial 
designs, models and designations of origin and other right maintained is called 
copyrights. 

Cultural Heritage is a legacy of physical artifacts and intangible attributes of a group 
or society that are inherited from past generations. They are utilized by the present 
generation in such a manner that a reserve can be maintained for the future. These 
are those traditions which express how one particular society thinks and their way 

                                                             
29ibid 
30ibid 
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of life. The term culture means the ideas, customs and social behavior practiced by 
a group of people or society. The term heritage represents the concept of 
inheritance and hands over the duty of preserving and protecting it. 

Cultural heritage is supposed to be preserved by a country as they are inherited 
from previous generations. The cultural heritage of intangible nature is protected 
through certain acts like Copyrights Act, 1957; the Patent Act, 1970; the Designs 
Act, 2000; and etc. the world of Intellectual Property Rights is not just restricted 
to above-mentioned classes but it is developing rapidly into new dimensions which 
one may not imagine. Hence, it has become essential to protect the cultural heritage 
so as to not lose the value of it over the years along with protecting the rights of 
individuals with regard to their intellectual property rights. Creating a balance in 
between both these factors has become exceedingly important thereby leading to 
protection of both of them. 

In recent past, Intellectual Property Rights Law has spread into dimensions of the 
society in order to be included in Geographical Indications of goods, 
semiconductor integrated circuit layout designs and etc. these classes of Intellectual 
Property Rights may also cover cultural heritage rights as cultural heritage includes 
languages, knowledge, customs, and ideas which are followed by a large group of 
people and these special practices are required to be recognized. 

Hence, the need for protection of cultural heritage is important to preserve the 
ideologies and heritage of previous generations and thereby maintaining the 
identity of the concerned culture or the society. 
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