
 

“ARTICLE 368 AND THE TUSSLE BETWEEN 

JUDICIARY AND LEGISLATURE”  

SURYANSH TIWARI 

“ARTICLE 368 of Indian Constitution states “Power of Parliament to amend the Constitution 
and procedure therefore  

(1) Notwithstanding anything in this Constitution, Parliament may in exercise of its constituent 
powers amend by way of addition, variation or repeal any provision of this Constitution in 
accordance with the procedure laid down in this Article 

(2) An Amendment of this Constitution may be initiated only by the introduction of a bill for 
the purpose of either House of Parliament, and when the bill is passed in each House by a 
majority of the total membership of that House present and voting, it shall be presents to the 
President who shall give his assent to the bill and thereupon the Constitution shall stand 
amended in accordance with the terms of the bill: Provided that if such amendment seeks to 
make any changes in  
(a) Article 54, Article 55, Article 73, Article162 or Article241, or 
(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XI, or 
(c) Any of the lists in the seventh schedule 
(d) The representation of states in Parliament, or 
(e) The provisions of this article, the amendment shall also require to be ratified by the 

Legislature of not less than one half of the states by resolution to that effect passed by 
those Legislatures before the bill making provision for such amendment is presented to 
the President for assent 

(3) Nothing in Article 13 shall apply to any amendment made under this article 
[(4) No amendment of this Constitution (including the provisions of Part III) made or purporting 
to have been made under this article whether before or after the commencement of Section 55 of 
the Constitution (Forty second Amendment) Act,1976 shall be called in question in any court 
on any ground 
(5) For the removal of doubts, it is hereby declared that there shall be no limitation whatever on 
the constituent power of Parliament to amend by way of addition, variation or repeal the provisions 
of this Constitution under this article]1” 

                                                             
1 Clause (4) and (5) inserted by the Constitution (forty-second Amendment) act 1976, 
s55. This section has been declared invalid by the Supreme Court in Minerva Mills and ors. 
v/s Union of India and ors (1980) 2 S.C.C. 591. 

193

                                         INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE      

   



 

The abovementioned article, though was formulated at the time of making of 
making of Constitution itself, is always under discussion. Recently 103rd 
Constitutional Amendment act was passed by the Legislature. The framers of our 
Constitution did not want to make the Constitution unamendable but at the same 
time they were they were wary of the ramifications of a Constitution too easily 
amendable. The framers, ahead of their times as they were, acknowledged the fact 
that they could not foresee all the needs of the people and thus made the 
Constitution amendable so that it can serve the need of the time. If the 
Constitution would be made too rigid then the only option left with the masses 
would be a full-fledged Revolution to change the constitutional structure. Precisely, 
this was the reason why the Constitution was made amendable. However, the 
makers could not allow the Legislature to toy with the Constitution using this 
power and hence they adopted the Via Media and made the Constitution neither 
too rigid nor too easily amendable. 

Despite these precautions, Article 368 has been an interminable bone of 
contention between the Judiciary and the Legislature. There has been incessant 
conflict between the two organs due to apparent irreconcilability of the claims of 
Legislature of Carte Blanche so far as amending the Constitution is concerned and 
the stand of Judiciary that Legislature must take care of some limits while amending 
the Constitution. This has led to cases galore regarding the limit of amending 
power of the Legislature. The Constitution has not laid down any limits to the 
amending power of the Legislature. However, it can’t be denied that there must be 
some yardstick for the Legislature to keep in mind while exercising the power of 
Amendment. If the above assertion is denied than it would be too easy for the 
Parliament to encroach or impinge upon the freedoms guaranteed to the people. 
Thus the amending power of Parliament goes with some innate limits on the power 
eddied underneath. 

In moving the motion in the constituent assembly for consideration of the Draft 
Constitution, Dr. Ambedkar observed: “…The Draft Constitution has eliminated 
the elaborate and difficult procedures such as a decision by a convention or a 
referendum. The powers of amendment are left with Legislature-Central and 
Provincial. It is only for amendments of specific matters-and they are only few – 
that the ratification of the State Legislatures is required. All other articles of the 
Constitution are left to be amended by Parliament. The only limitation is that it 
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shall be done by a majority of total membership of each house. It is difficult to 
conceive a simpler method of amending the Constitution.” 2  

The above discussion makes it clear that it would have been not too tough for the 
Parliament, if not a child’s play, to amend the quintessential aspects of our 
Constitution. This apparent inevitability of subversion of the Constitution made 
way for the interference of the Judiciary and the consequently the tussle between 
the Judiciary and the Legislature. The framers of the Constitution provided for the 
Fundamental Rights and these rights could not have been left subject to the whims 
of the Legislature. This was the reason that Fundamental rights were made 
enforceable so that they can’t be infringed by the Parliament. They are the basic 
human rights and are protected by the court of law by issuing Writs.3  

Thus the first question that affronted the politico-legal arena was Whether 
Parliament could amend the Fundamental Rights in exercise of its powers under 
Article 368. This question came before the Judiciary first in Shankari Prasad Singh 
Deo v/s Union of India4  To start with the discussion that concerns our topic, a brief 
history is required . The controversial Ninth Schedule was inserted by the 
Constitution (First Amendment) Act, 1951, after several statutes to implement land 
reforms were struck down by various High Courts. Shocked by these sequence of 
events after the Constitution came into force, Prime Minister Nehru was quick to 
realize that the entire scheme of agrarian reforms would be in tatters. The reason 
why these reforms were challenged was the Government’s attempt to pay absurdly 
low amounts of compensation. The Land Acquisition Act was first enacted in 1896 
and as long as landowners were paid reasonable compensation, there was no cause 
for any complaint. The First Parliament that passed the Constitution (First 
Amendment) Act, 1951 and created the Ninth Schedule included Dr. Ambedkar 
and more or less had the same people which formed the Constituent Assembly. 
The Schedule was created to protect Land reform legislation but was later abused 
and by 1974 various enactments that had nothing to do with land reform, including 
the Monopolies and Restrictive Trade Practices Act 1969 and the Foreign 
Exchange Regulation Act, 1973, were added to the Ninth Schedule to make them 
immune from Judicial Review. The corollary of Ninth Schedule was that the 
Government could pass any law and once it was placed in the Ninth Schedule, it 
could never be impugned on the grounds of Articles 14, 19 and 31. However, in 

                                                             
2 Constituent Assembly Debates, Vol. VII, 3-44. 
3 Article 32, Constitution of India, 1949. 
4 AIR 1951 SC 458: 1952 SCR 89. 
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2007 the Apex Court pronounced that a Constitutional amendment calling for an 
enactment in the Ninth Schedule could be challenged if it violated the basic 
structure of the Constitution.5  

In Shankari Prasad case 6 the validity of the Constitution (First Amendment) Act, 
1951, especially the inclusion of Articles 31-A and 31-B, was challenged in a 
petition under Article 32. The question that whether Fundamental rights can be 
amended came into consideration. The answer to the above question lay in the 
answer to another question that whether the term ‘law’ in Article 13(2) included 
amendments as well. If the answer was positive, it would mean that as Article 13(2) 
prohibited making of laws abridging fundamental rights it also prohibited such 
infringement even by an amendment. The Supreme Court, however, upheld the 
First Amendment and pronounced that power to amend the Constitution, 
including fundamental rights, was contained in Article 368. Shastri J. delivering the 
judgement for the court observed that although “law” must ordinarily include 
Constitutional law, there is a clear demarcation between ordinary law, which is 
made in exercise of legislative power, and Constitutional law, which is made in 
exercise of constituent power. Shastri J. had in his mind Dicey’s doctrine of 
parliamentary Sovereignty. Thus, he had the view that amendment in terms of 
Article 368 was the exercise of Sovereign constituent power and not the legislative 
power. Thus all or any fundamental right could be taken away by a constitutional 
amendment made in exercise of ‘constituent power’ and Article 13(2) would not 
apply. From 1951 to 1965, the power of Parliament to amend any part of the 
Constitution was unlimited. 

Later, the 4th amendment was passed amending Article 31-A and the 17th 
amendment was passed which added several legislations to the Ninth Schedule 
making them immune from the attack on the ground of violation of fundamental 
rights. The validity of the Seventeenth Amendment was challenged in Sajjan Singh 
v/s State of Rajasthan7. The principal contention before the five judge bench of 
the Supreme Court was that the Seventeenth Amendment limited the jurisdiction 
of High Courts and hence it must require the ratification by half of the states. The 
court however did not accept this contention and three of the five judges fully 
approved the Shankari Prasad case, while two of them doubted whether 
fundamental rights created no limitation on the power of amendment. The Chief 

                                                             
5  I.R. Coelho v/s State of Tamil Nadu, (2007) 2 SCC 1: AIR 2007 SC 861. 
6  AIR 1951 SC 458: 1952 SCR 89. 
7  AIR 1965 SC 845: (1965) 1 SCR 933. 
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Justice summarized the submissions by stating that, “in substance, the points urged 
before us in the present proceedings are really concluded by the decision in the 
Shankari Prasad case”. He declined to consider the possibility of reconsidering 
Shankari Prasad because it would result in rendering earlier amendments invalid 
and would also have a serious impact on the validity of the Acts included in the 
Ninth Schedule. The applicability of the doctrine of prospective overruling was 
never urged before the court. Without much ado, the majority upheld the 
Seventeenth Amendment to the Constitution. Justice Hidyatullah, though not 
explicitly, expressed the possibility of Parliament resorting to Article 368 and 
making drastic amendments that would infringe fundamental rights. He remarked: 
“The Constitution gives so many assurances in Part III that it would be difficult to 
think that they were the play things of a special majority. To hold this would mean 
prima facie that the most solemn parts of our Constitution stand on the same 
footing as any other provision and even on a less firm ground than that on which 
the articles mentioned in the proviso stand.” He further observed that Article 368 
does not give power to amend “any provision” of the Constitution. At least the 
article does not say so. Analysed by the accepted canons of interpretationit is found 
to lay down the manner of amendment of “this Constitution” but by “this 
Constitution” it does not mean each individual article wherever found and 
whatever its language and spirit.  

The Constitution itself indicates in some places a contrary intention expressly 
(Arts. 4 and 169). What proviso does is that it puts outside the exclusive power of 
Parliament to amend those provisions on which our federal structure rests. It 
makes it incumbent that a majority of the State should also agree.  

The proviso also preserves the structure of the higher judiciary so vital to a written 
Constitution and to a Democracy such as ours. But the article nowhere says that 
the preamble and every single article of the can be amended by two thirds majority 
despite any permanency in the language and despite any historical fact or 
sentiment.  

I.C. GOLAKNATH V. STATE OF PUNJAB.8 

Seventeen years after the Constitution came into force the, the misuse of the Ninth 
Schedule came into light. The fear of erosion of fundamental rights and the doubts 
of minority in Sajjan Singh’s case were raised before a bench of eleven judges of 

                                                             
8  AIR 1967 SC 1643: (1967) 2 SCR 762. 
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the Supreme Court. First, Fourth and Seventeenth amendments in so far as they 
affected the fundamental rights were challenged. Henry Golaknath was a Christian 
missionary of Bengali origin. His father, Golaknath Chatterjee had to leave Bengal 
and come to Punjab where he married a Kashmiri. Over the years, he acquired a 
lot of land and died in 1953 leaving behind his son, daughter, and grand-daughters.9 
In Golaknath case three petitions were involved. One was filed by the Son, 
Daughter and Grand-daughters of Golaknath. In this petition the inclusion of the 
Punjab Security of Land Tenures Act,1953 in the Ninth Schedule was challenged 
on the ground that the Seventeenth amendment by which it was included as well 
as the first and fourth amendments are unconstitutional. In the other two petitions 
inclusion of Mysore Land Reforms Act, 1961, which imposed a ceiling limit on 
land holdings and tenants were conferred the ownership of lands which were 
surplus or in excess of ceiling limit, was challenged. Chief Justice Subba Rao 
pointed out that the validity of decision in Shankari Prasad case was not questioned 
in Sajjan Singh case. As already discussed Justice Hidyatullah had expressed grave 
concerns over whether Parliament can be said to have unlimited power of 
Amendment. If Parliament were to have unlimited power, could it in exercise of it 
abolish the Constitutional posts or abrogate the fundamental rights? The Supreme 
Court by a majority of 6:5 dissented from Shankari Prasad and Sajjan Singh cases 
and held that Parliament had no power to amend the Part III of the Constitution 
and thus can’t abrogate or impinge upon the fundamental rights enumerated 
therein.  

The Judgement of the majority proceeded on following premises: 

(i). The Constitution incorporates an implied limitation on the amending power of 
Parliament insofar as its capacity to amend the fundamental rights is concerned. 
The Constitution has declared certain rights as fundamental rights and has given 
them a place of permanence. The importance attached to fundamental rights is so 
transcendental that a bill enacted by unanimous vote of all the members of both 
houses of the Parliament does not have such notoriety as to ineffectuate the 
guaranteed exercise of fundamental rights. Tracing the history of fundamental 
rights, Chief Justice Subba Rao referred to the resolution passed at Madras 
Congress in May 1928. This meeting was presided over by Motilal Nehru and he 
had observed that fundamental rights should be guaranteed in such a manner that 
they could not be abrogated under any circumstances. On April 30, 1947, Pandit 
Nehru proposed the adoption of the interim report on Fundamental rights before 

                                                             
9  Granville Austin, Working a Democratic Constitution, The Indian Experience 196-208. 
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the Constituent Assembly. He remarked that Fundamental rights were something 
that had to be permanent in the Constitution. Dr. Ambedkar’s speech was referred 
which said : “Now, what is it we do? We divide the articles of the Constitution 
under three categories. The first category is one which consists of the articles which 
can be amended by Parliament by a bare majority. The second set of articles are 
articles which require two-thirds majority. If the future Parliament wishes to amend 
any particular article which is not mentioned in Part III or Article 304, all that is 
necessary for them is to have a two-thirds majority. Then they can amend it.” 

Chief Justice Subba Rao construed this to mean that Dr. Ambedkar was of the 
view that fundamental rights were of so significant a nature that they can’t be 
amended. The Supreme Court in some of its judgements had observed that 
fundamental rights ‘sacrosanct’10 and were ‘unalienable and inviolable’11 Justice 
Subba Rao thus referred to the transcendental character anointed to these 
fundamental rights by the chief architects of our Constitution. Thus, Parliament 
can’t smuggle abrogation of fundamental rights in the name of public benefit 
because the incapacity of Parliament to amend Part III of the Constitution arises 
from the very nature of the rights enshrined therein. 

(ii). Article 368 is not the source of power to amend as evidenced by the fact that 
Article 368 operates under the marginal note “Procedure for amendment of the 
Constitution”: it provides for the procedure of amending the Constitution. The 
power to amend is legislative process and is contained in Article 248 and Entry 97 
in List I of the Seventh Schedule (the Union List) which confer residuary legislative 
powers on the Union Parliament. The Residuary power, thus, takes in the power 
to amend the Constitution. Articles 4 and 169, and para. 7 of fifth Schedule and 
para. 21 of the Sixth Schedule have expressly conferred such power.  

(iii). The effect of Shankari Prasad case and Sajjan Singh case, which were based 
on the premise that ‘law’ in Article 13(2) does not include Amendments, was an 
apparent paradox. The obscurity was that due to Article 13(2) any law made by 
Parliament which would have the effect of impinging upon the fundamental rights 
would be declared unconstitutional. At the same time, Parliament could amend 
Article 13(2) itself or alternatively could delete all the Fundamental rights by way 
of an amendment. In Golaknath case, it was concluded that Amendments to the 
Constitution under Article 368 are made by Parliament by following the legislative 

                                                             
10  M.S.M. Sharma v/s Sri Krishna Sinha, AIR 1959 SC 395 : [1959] Supp (1) SCR 806. 
11  Ujjam Bai v/s State of U.P., AIR 1962 SC 1621 : [1963] 1 SCR 778. 
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process adopted by it in making other laws and thus an amendment to the 
Constitution can be nothing but a “law” and henceforth the prohibition of Article 
13(2) applies to an amendment effectuated by the Parliament as it is applied to a 
law made by it.  

(iv). The majority rejected the argument that power to amend is a Sovereign power 
and its exercise involves political questions which are outside the scope of Judicial 
Review. The amending power does not authorize the Parliament to extirpate all 
the express or implied limitations on that power and the Parliament could not 
amend Part III.  

In a nutshell, the word law in Article 13(2) includes the Constitutional 
Amendments12 and therefore, the fundamental rights are outside the powers of 
amendment given to Parliament under Article 368, if such an amendment seeks to 
abridge or take away any of the fundamental rights13 

DOCTRINE OF PROSPECTIVE OVERRULING 

The conclusion of the Apex Court in I.C. Golaknath case would have led to grave 
problem. Since in this case the Court overruled Shankari Prasad and Sajjan Singh 
cases, Parliament would have had no power to amend fundamental rights from 
1950 itself (Since any Judgement of Supreme Court applies retrospectively), which 
would have led to chaotic ramifications. This would render the First, Fourth and 
Seventeenth Amendments unconstitutional and all the land reform legislations 
made from 1950 to 1967 would be invalid. To avoid the ordeal that could have 
followed, the Court invoked the American Doctrine of ‘Prospective Overruling’. 
The Judgement, thus, was given a prospective effect and therefore did not 
invalidate any of the amendments disputed in the case. 

The pronouncement in Golaknath case was laudable step by the Court to limit the 
amending power of the Parliament and thus to destroy the seeds of destruction of 
the cherished rights of the people that were sown after the Shankari Prasad verdict. 
However, the judgement in Golaknath case set the Supreme Court on a direct 
collision with Parliament. The battle continued for almost 15 years and reached its 
climactic end in the Judges Transfer Case14. In course, the Apex Court delivered 

                                                             
12 Golaknath v/s State of Punjab, AIR 1967 SC 1643, 1658-59, 1669, 1707: (1967). 2 SCR 
762. 
13 Ibid, (AIR) 1669, 1718.  
14 S.P Gupta v/s Union of India, AIR 1982 SC 149 : 1981 Supp (1) SCC 87. 
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landmark judgements in the Bank Nationalisation Case15, the Privy Purses Case16, the 
Bennett Coleman Case17, the Kesavananda Bharti Case18, the ADM Jabalpur Case19 and 
the Minerva Mills Case20. 

On July 22, 1971, Twenty-fourth and Twenty-fifth Amendment bills were 
introduced in Parliament. These amendments were introduced to nullify the 
judgement in Golaknath case. The Twenty-fourth amendment made significant 
changes in Article 368. Following were the changes made: 

(i). In Article 13 a new clause (4) was added which provides that nothing in Article 
13 shall apply to an amendment under Article 368. 

(ii). A Corresponding Clause (3) was added to Article 368, which provides that 
nothing in Article 13 shall apply to any amendment made under this Article. These 
two additions thus diluted one of the premises of the pronouncement in Golaknath 
case and henceforth the word “law’ in Article 13 does not extend to an amendment 
under Article 368. 

(iii). A new marginal note was given to Article 368: “Power of Parliament to amend 
the Constitution and procedure therefore”. This was done as a direct answer to 
apprehensions raised by Chief Justice Subba Rao in Golaknath case that Article 
368 only provided for procedure for amendment and the power to amend is 
derived from elsewhere. 

(iv). In the opening paragraph of Article 368, numbered as clause (1), it was added 
that Parliament may in exercise of its constituent power amend by way of addition, 
variation or repeal any provision of the Constitution in accordance with the 
procedure laid down in this article. 

(v). Another amendment to the old article 368[now article 368(2)] made it 
obligatory instead of discretionary for the President to give his assent to any bill 
duly passed under this article. 

                                                             
15 R.C. Cooper v/s Union of India, AIR 1970 SC 564 : ( 1970 ) 1 SCC 248.  
16 Madhav Rao Scindia v/s Union of India, AIR 1971 SC 530 : ( 1971 ) 1 SCC 85.  
17 Bennett Coleman & Co. v/s Union of India, AIR 1973 SC 106 : ( 1972 ) 2 SCC 788. 
18 Kesavananda Bharti v/s State of Kerala, AIR 1973 SC 1461 : ( 1973 ) 4 SCC 225. 
19 ADM Jabalpur v/s Shivakant Shukla, AIR 1976 SC 1207 : ( 1976 ) 2 SCC 521. 
20 Minerva Mills v/s Union of India, AIR 1980 SC 1789 : ( 1980 ) 2 SCC 591.  
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The Twenty-fifth Amendment bill was also a controversial one as it substituted the 
word ‘compensation’ in Article 31 by the word ‘amount’. In the Bank 
Nationalization Case21, the Apex Court had made it clear that amounts paid as 
compensation for acquiring property shall not be paltry, impliedly meaning that 
the compensation paid would be subject to Judicial Review. The object of the 
amendment was to bulwark any amount paid, howsoever paltry, immune from 
being impugned in any Court of Law. Parliament inserted a new article 31C which 
was masked with the object of furthering the cause of directives in Article 39(b) 
and (c). The second part of Article 31C prohibited any Court to entertain any 
petition which raised the preliminary objection that a particular law would not 
further the objectives laid down in article 39(b) and (c), if the concerned law had a 
declaration to that effect appended therewith.  

BASIC STRUCTURE OF THE CONSTITUTION  

Justice Mudholkar in Sajjan Singh v. State of Kerala, had observed: “It is also a 
matter for reconsideration whether making a change in basic feature of the 
Constitution can be regarded merely as amendment or would it be, in effect, 
rewriting the part of the Constitution: and if the latter, would it be within the 
purview of Article 368?”. Thus, he used the expression ‘basic features’, which was 
later extensively used in the Kesavananda Bharti Case. 22  In this landmark 
Judgement, all the judges( 13 ) were of the view that Twenty-fourth Amendment 
is valid as it makes explicit what is already implicit i.e. Parliament has power to 
amend all or any of the provisions of the Constitution including those related to 
fundamental rights. However, the view of the majority implied that the power of 
amendment under Article368 is subject to certain implied limitations, and that in 
exercise of amending power Parliament can’t alter the Basic Structure of the 
Constitution. Sikri CJ explained the concept of basic structure by way of 
illustrations, such as, 1) supremacy of the Constitution, 2) republican and 
democratic form of government, 3) secular character of the Constitution, 4) 
separation of powers, and 5) federal character of the Constitution. He pointed out 
that this structure is built on basic foundation of dignity and freedom of individual 
and this cannot by any form of amendment be destroyed23. Justice Hegde and 
Mukherjea pointed out that valuable constitutional guarantees are generally 
encroached upon imperceptibly and with the best of intentions. They quoted a 

                                                             
21 Supra, note 15. 
22 Supra, note 18.  
23  Ibid, (SCC) 366, paras. 292-293. 
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passage24 of Lord Atkin: “Both the Act and the sections have a legislative history 
which is relevant to the discussion. Their Lordships entertain no doubt that time 
alone will not validate an Act which when challenged is found to be ultra vires; nor 
will a history of a gradual series of advances till this boundary is finally crossed 
avail to protect the ultimate encroachment”. Article 31C inserted by Twenty-fifth 
Amendment had crossed this boundary, according to them. Justice Jaganmohan 
Reddy pointed out that though the power of amendment under article 368 is wide, 
it is not wide enough to totally abrogate fundamental rights or other essential 
elements of the basic structure of the Constitution and destroy its identity. (para. 
1162) 

According to the “summary” signed by 9 out of 13 judges, in this case the majority 
had overruled Golaknath case and held that Article 368 did not enable the 
Parliament to alter the basic structure or framework of the Constitution. The 
majority also invalidated the second part of Article-31C. 

The decision in Kesavananda Bharti case was responded by government by 
Supersession of Judges when Justice Ray who was fourth in line of seniority 
superseded Justices Shelat, Hegde and Grover. The tussle continued with further 
attempts by the government at the Independence of Judiciary or attempts to curtail 
the powers of Judiciary. In June 1975, the Allahabad High Court found the then 
Prime Minister guilty of two corrupt election practices under Section 123(7) of the 
Representation of People Act, 1951, and she was disqualified for six years. She 
appealed to the Supreme Court and during the pendency of suit Parliament enacted 
39th Amendment which purported to exclude jurisdiction of all the Courts over 
election disputes involving the Prime Minister. The Court in this case ( INDIRA 
NEHRU GANDHI V. RAJ NARAIN 25 ) held that since the amendment 
affected free and fair elections and judicial review, which are the parts of basic 
feature of the Constitution,  hence it is unconstitutional. 

MINERVA MILLS V. UNION OF INDIA26  

In this case petitioners challenged the validity of Sections 4 and 55, Constitution 
(42nd Amendment) Act, 1976 on the ground of violation of basic structures which 

                                                             
24  Proprietary Articles Traders Assosciation v/s Attorney-General of Canada, 1931 AC 
311, 317. 
25 1975 Supp SCC 1: AIR 1975 SC 2299. 
26 (1980) 3 SCC 625: AIR 1980 SC 1789. 
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amended Articles 31c and 368. In Article 31C laws implementing any directive 
principle were exempted from challenge on the grounds of violation of Article 
14,19,31 and in Article 368 clauses (4) and (5) validates all invalidated and existing 
amendments and removed all limitations on future amendments. The Court 
unanimously invalidated the amendment of Article 368 and that of Article-31C by 
majority of 4:1.  

Thus, the above article makes it amply clear that the root of confrontation between 
the Judiciary and Parliament has been in the obscurity of limit of power of 
amendment of Parliament. Parliament, in an attempt to gain unfettered power 
under Article 368, have made several attempts at the Independence of Judiciary 
and Judiciary has been determined to limit the power of amendment within 
reasonable boundaries. The tussle has continued mainly because there has been no 
exhaustive list of “Basic Features” of the Constitution. A seeming solution to avoid 
this impasse is that Judiciary provides what all forms part of basic feature of the 
Constitution and thus finally prohibit Parliament to make amendments which 
affect those subjects. 
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