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We Indians have been under the rule of British for more than two hundred years by virtue of 

which our age old laws are strongly influenced by the English. Especially the Indian Penal Code 

is based on the English justice system which was enacted way back in 1860. It was the English 

legal theorists like Jeremy Bentham and John Austin who laid the founding stones of Positive 

Law Theory in United Kingdom. Positive law theory strongly preaches the importance of 

systematic directions and sanctions of Legislature or codified law therefore suggests of „literal 

interpretation‟ of law in the process of delivering justice. There can be no scope for „liberal 

interpretation‟ as it would become a judge-made law which is against the ideologies of Positive 

school of thought. According to Positivism, “Law is command of the sovereign”. Whereas, the 

American Realist school of thought believes that the law made by the Legislature is of 

importance only when a judge interprets it to deliver justice and if the said law is bad law, vague 

or arbitrary then it is judge who decisively brings out a good law by making „liberal interpretation‟ 

of law. Realists believe that it is the judge who eventually brings justice therefore judge-made law 

is superior law. According to Realism, “Law is what the judge declares”. 

JUDICIARY FROM POSITIVISM TO REALISM IN CRIMINAL LAW 

The era of British India enacted and codified criminal law which is applied in the Courts of law 

ever since. As we come to the end of decade we can introspect and come to realize a paradigm 

shift in the approach of  Indian judiciary  which has not been as per the legal positivism i.e., of 

mere „interpretation of criminal law as it is to deliver justice‟, rather our judiciary has adopted the 

realist approach in resolving the sensitive issues relating to criminal law by questioning the law 

and recommended changes whenever required by setting new precedents. This is evident by the 

below discussed  cases which show the advancement of Indian Judiciary from Positivism to 

Realism. The Indian Penal Code, 1860 was introduced by the British based on their Buggery Act 

of 1533 which termed sexual activities „against the order of nature‟ as illegal. Section 377 of IPC 

was one of such sections which criminalized sex between the same sex. The Supreme Court on 

6th September, 2018 set aside this section by stating that the criminalizing of consensual 

homosexual sex between adults through Section 377 was unconstitutional, „irrational, 
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indefensible and manifestly arbitrary‟ 1 . In 2018, the Supreme Court delivered its landmark 

decision in Navtej Singh Johar & Ors. v. Union of India thr. Secretary, Ministry of Law and Justice2 that 

decriminalized all consensual sex among adults, including homosexual sex. The Supreme Court 

on deciding to a question whether a colonial era law such as Section 377, IPC that criminalizes 

homosexual acts as „unnatural offences‟ is constitutional and justified in the present day 

scenario, the five-judge Constitutional Bench of the Supreme Court consisting of Chief Justice of 

India, Dipak Misra and Justices Dhananjaya Y. Chandrachud, Ajay Manikrao Khanwilkar, Indu 

Malhotra, and Rohinton Fali Nariman presided over the hearing. The petitioners having invoked 

the right to dignity, sexual privacy, right against discrimination and freedom of expression in 

their argument against the constitutionality of the section, the Government of India chose not to 

take any stand in the controversial decision and left it to the „wisdom of court‟ to decide on the 

constitutionality of Section 377, IPC. The Supreme Court pronounced its verdict on 6th 

September, 2018 thereby reversing its own 2013 judgment on restoring Section 377 while stating 

that the misuse of this section by victimizing homosexuals was unconstitutional. The Hon‟ble 

Supreme Court termed the section unconstitutional “in so far as it criminalises consensual sexual 

conduct between adults of the same sex”.3This verdict has been hailed as a landmark decision 

towards ending the discrimination towards Lesbian, Gay, Bisexual and Transgender community 

in India.4 In so far as Section 377 is concerned, criminal elements such as sex with minors, non-

consensual sexual acts such as rape, and bestiality remain in force.5 Sexual offences are one of the 

most heinous offences having the capacity to affect not only the individual victim, but to the 

whole society and hence, are often remarked as a disease to the society. Especially a Rape is more 

heinous than commission of a murder. Since we are still governed mostly by the date-barred, 

British era laws, many positive changes in the present scenario have been brought in by the 

Judiciary having the Judges use their own discretionary power in providing justice to the victim. 

For example, the Vishakha Judgement6  of 1992 became a landmark judgement wherein the 

Supreme Court for the first time gave the definition of „sexual harassment at work place‟ and also 

laid down landmark guidelines in addressing the same. Similarly, the Supreme Court clearly 

rejected the past sexual history of the victim to bear any consequence on the judgment in the 

                                                             
1 SC decriminalises homosexuality, The Hindu, 7th  September, 2018. 
2 Navtej Singh Johar & Ors. v. Union of India thr. Secretary Ministry of Law and Justice, W. P. (Crl.) No. 76 of 2016 
(Supreme Court of India) ("21. CONCLUSION i. In view of the aforesaid findings, it is declared that insofar as 
Section 377 criminalises consensual sexual acts of adults (i.e. persons above the age of 18 years who are competent 
to consent) in private, is violative of Articles 14, 15, 19, and 21 of the Constitution. It is, however, clarified that such 
consent must be free consent, which is completely voluntary in nature, and devoid of any duress or coercion."). 
3 Campaigners celebrate as India decriminalises homosexuality, The Guardian, 7th  September, 2018. 
4 Historic India ruling legalises gay sex , BBC News, 6th  September, 2018.   
5  I Am What I Am. Take Me as I Am , Vice News, 6th September 2018. 
6 Vishaka and Ors. v. State of Reajasthan, (1997) 6 S.C.C. 241. 
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case of State of Punjab v. Gurmit Singh7. Further, the Supreme Court reiterated the same in another 

landmark case of State of Maharashtra v. Madhukar N. Mardikar8, wherein it held that even if the 

victim‟s character is proved to immoral or  promiscuous, it does not mean that such woman is 

open to everybody and anyone can do whatever he wishes to do with her. In present situation 

she can deny her consent for any kind of sexual intercourse to anybody because she is not merely 

an object but a human being who has the right to live with dignity. 

JUSTICE VERMA COMMISSION ON AMENDMENTS TO CRIMINAL LAW 

FOLLOWING THE  NIRBHAYA’S CASE9  

On the night of December 16th, 2012, a young girl was brutally gang raped in a moving public 

transport vehicle in the heart of the nation‟s capital, the brutality of which shook the entire 

nation . The people of the nation especially youth from across the spectrum of society 

throughout the country very strongly protested against this heinous incident seeking justice for 

the victim and also seeking safe and dignified environment for the country‟s women. A three 

member Committee led by Justice J.S.Verma was constituted on December 23rd, 2012, seeking 

amendments to the Criminal Law with regards to quicker trial and higher punishment for the 

convicts of sexual offences. The Committee made recommendations on laws related to Rape, 

Sexual Harassment, Trafficking, Child Sexual Abuse, Medical Examination of Victims, Police, 

Electoral and Educational reforms. Accordingly, the Committee submitted a massive 644 page 

report which formed the basis for  The Criminal Law (Amendment), Act 2013 that came into 

force on February 3rd, 2013 thereby amending certain provisions of Criminal Procedure Code 

1973, Indian Evidence Act, 1872 and Indian Penal Code 1860. Sections 375, 376, 376A, 376B, 

376C and 376D of Indian Penal Code have been substituted by the new amended Sections. 

Section 375 Indian Penal Code clearly states that lack of physical resistance is immaterial for 

constituting an offence. Now a person who commits an offence punishable under Section 376 

and also causes death shall be punishable with rigorous imprisonment for a term which shall not 

be less than twelve years but which may extend to imprisonment for life, which shall mean the 

remainder of that person‟s natural life, or with death.10 Several outdated rules of evidence that 

were regressive and encouraged victim shaming which actually did not play any role in 

commission of crime such as the „two finger test‟ or discussion about the victim‟s past sexual 

history. Separate Fast Track Courts were also set-up exclusively for rape cases, which were to 

                                                             
7 (1996) 2 SCC 384. 
8 A.I.R. 1991 S.C. 207. 
9 http://nlrd.org/wp-content/uploads/2013/01/121798698-Justice-Verma-Committee-report.pdf (last visited on 
January 30th, 2020). 
10 Shankar Kisanrao Khade v. State of Maharashtra, (2013) 5 S.C.C. 546. 
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conduct trials on a day-to-day basis and such trials need to be concluded within two months 

from the date filing of charge-sheet, thereby providing speedy justice. Similarly, Section 354 of 

Indian Penal Code regarding outraging modesty of a women has also been amended with 

specific acts such as Sexual Harassment u/s 354A, Assault or use of criminal force against 

women u/s 354B, Voyeurism u/s 354C, Stalking and eve-teasing u/s 354D. Due to alarming 

increase in the number of acid attacks on women of all ages the same was introduced under 

Section 326A and 326B of IPC as a separate offence through The Criminal (Amendment) Act, 

2013. Section 497 of Indian Penal Code which held „Adultery‟ as an offence for about 150 years 

is declared by the Supreme Court as unconstitutional and decriminalized it in the case of Joseph 

Shine v. Union of India.11  

The bench consisting of the Chief Justice of India, Deepak. Misra(on behalf of Justice. 

Khanwilkar himself), Justice. Nariman, Justice. Chandrachud, Justice. Malhotra unanimously 

struck down Section 497. Section 497 says, "Whoever has sexual intercourse with a person who 

is and whom he knows or has reason to believe to be the wife of another man, without the 

consent or connivance of that man, such sexual intercourse not amounting to the offence of 

rape, is guilty of the offence of adultery.” The text of this section is unconstitutional which treats 

women as chattels the Court said. The Chief Justice of India, wrote the judgement for himself 

and Justice. A. M. Khanwilkar, said that equality is the governing parameter of the Constitution. 

The court said any provision treating women with inequality is not constitutional and it's time to 

say that husband is not the master of woman. The Chief Justice of India said section 497 of the 

IPC is manifestly arbitrary the way it deals with women. he said, “Adultery  may not be the cause 

of an unhappy marriage, but the result of one.” There can't be any social licence which destroys a 

home, the CJI said, adding that Adultery should not be a criminal offence. The bench said 

Adultery can be a ground for civil wrong, a ground for divorce but not criminal offence. Though 

Adultery is not a crime anymore, if it leads someone to commit suicide because of it, the same 

will be treated as a crime i.e., Abetment to suicide under Section 306 of Indian Penal Code. A 

relationship of a man with a women is said to be legitimate if based on a solemnised marriage 

and illegitimate if not. But this idea is changed after the Supreme Court rulings on the idea of 

„Live-In Relationships‟. Now a live-in relationship has recognition is the eyes of law especially 

concerning issues of domestic violence and legitimacy of child born out of such relationship. 

This is evident from the various Supreme Court judgements passed in this decade. Protection of 

Women from Domestic Violence Act 2005 recognizes “relationship in the nature of marriage” 

and protects female partners from domestic violence. Such partners can claim monetary and 
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other reliefs under the Act.12 The Supreme Court in Indra Sarma v. V.K.V. Sarma.13 In S. Khushboo 

v. Kanniammal & Anr.,14 the Supreme Court of India, placing reliance upon its earlier decision 

in Lata Singh v. State of U.P. & Anr., 15  held that live-in-relationship is permissible only in 

unmarried persons who are major belong to heterogeneous sex. The Supreme Court on 13th 

August, 2010 in the case of Madan Mohan Singh & Ors.  v. Rajni Kant & Anr.16 has once again 

entered the debate on legality of the live-in relationship as well as legitimacy of child born out of 

such relationship. The Court while dismissing the appeal in the property dispute held that there 

is a presumption of marriage between those who are in live-in relationship for a long time and 

this cannot be termed as 'walking-in and walking-out' relationship. In the case of Bharata Matha 

& Ors.  v. R. Vijaya Renganathan & Ors.17 dealing with the legitimacy of child born out of a live-in 

relationship and his succession of property rights, the Supreme Court held that child born out of 

a live-in relationship may be allowed to succeed inheritance in the property of the parents, if any, 

but doesn't have any claim as against Hindu ancestral coparcenary property. The Supreme Court 

in the case of D. Velusamy v. D. Patchaiammal18 held that a „relationship in the nature of marriage‟ 

under the 2005 Act must also fulfill the following criteria: 

(a) The couple must hold themselves out to society as being akin to spouses. 

(b) They must be of legal age to marry. 

(c) They must be otherwise qualified to enter into a legal marriage, including being unmarried. 

(d) They must have voluntarily cohabited and held themselves out to the world as being akin to 

spouses for a significant period of time, and in addition, the parties must have lived together in a 

„shared household‟ as defined in Section 2(s) of the Act. Merely spending weekends together or a 

one-night stand would not make it a „domestic relationship‟.  

It also held that if a man has a „keep‟ whom he maintains financially and uses mainly for sexual 

purpose and/or as a servant it would not, in our opinion, be a relationship in the nature of 

marriage‟.  

 

 

                                                             
12 Protection of Women from Domestic Violence Act, 2005, Sections 2(a), 12 r/w Sections 18, 19, 20, 21 and 22.  
13 2014 (1) R.C.R. (Criminal), p. 179. 
14 J.T. 2010 (4) S.C. 478. 
15 A.I.R. 2006 S.C. 2522. 
16 A.I.R. 2010 S.C. 2933. 
17 A.I.R. 2010 S.C. 2685. 
18 (2010) 10 S.C.C. 469. 
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CONCLUSION 

The Supreme Court certainly is the paramount organ of Indian governance and justice system. 

Judiciary is the one of that organ of the government which can independently function decisively 

compared to other two pillars i.e. Legislature and Executive. The cases discussed above show 

that Judiciary has a very important task of not just interpreting the laws in their literal  sense but 

to bring out the exact meaning and rationality behind such law. This is possible when Judiciary 

considers the context, purpose, and application of the law. Statutory interpretation sometimes is 

not as simple like literal interpretation. At times Judiciary has to bring two laws in harmony or 

remove the mischief in a law by advancing remedy for it and this is all achievable when Judiciary 

realistically involves by not just making plain construction of the laws. Judicial activism especially 

in Criminal Law is very important and palpable where the discretionary power is utilized to 

provide justice to the victims. Judiciary is a balancing wheel for smooth functioning of our 

system. The function of the judiciary is to keep the balance between the fundamental rights of 

citizens and social justice. Law requires a powerful bureau to preserve its existence and Judiciary 

does the needful. The Criminal Justice System in India is an age-old system primarily based upon 

the Penal legal system that was established by the British Rule in India. The system takes years to 

bring justice and has ceased to instill fear in the minds of criminals. There is a lack of synergy 

among the Judiciary, the Prosecution and the Police. A large number of guilty go unpunished in 

a large number of cases. At the same time, many innocent people remain as under-trail prisoners 

as well. As per National Crimes Record Bureau data, 67.2% of our total prison population 

comprises of undertrials prisoners. This leads to delay in or erratic investigation of crimes which 

greatly contribute to the delay in dispensing prompt justice. It is very often said and believed 

“Justice delayed is justice denied.” But the Realist theory approach made by the Judiciary is 

setting new precedents for the people to not lose hope and trust in justice delivery system. 

Judiciary is making valiant decisions and is laying guidelines in matters of significance. Therefore, 

even where no new law is made or amended in that regard the guidelines play a very important 

role in the process of delivering justice. Looking into the numbers of Bills pending to be passed 

by the Parliament it is an accurate step by our Judiciary to administer justice. Therefore Realist 

Theory Approach of Judiciary is more relevant and appreciable than Positivist Approach. 
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