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The two pillars of humanity i.e. men and women, have equal importance and role 
in creation and development of the humanity but from biblical beam to the present 
boutique era, woman is subjected to the thrust of the individual and societal 
capricious attitude. 

The contours of modern Indian state driven by the philosophy of neo liberalism 
are constantly shrinking. However, in the domain of criminal law the state remains 
the holder of Leviathan like power and monopoly over legitimate violence; indeed, 
its authority is solidifying its roots and gaining fresh ground. Speaking with regard 
to the realm of criminal jurisprudence, the decisions to criminalize or decriminalize 
CERTAIN ACTS OF HUMAN RELATIONS in India appear to be quite 
contradictory to the established principles. It therefore leads to a variety of 
confusion and most discussion in this regard remains centred around personal 
opinions and conjectures. The Bill to criminalize marital rape was introduced in 
India, it was, however, turned down by the Parliament as the Parliamentarians had 
quite contrary ideologies. Some have an ideology that marriage as a sacred 
institution and touching it will lead to breakdown of marriages. They are of the 
view that India should be proud of the very fact that `the nation has low divorce 
rates’. However, acknowledgement has not been given to the very fact that most 
marriages in India survive because women silently endure violence and abuse 
within such relationships. The very philosophy of ‘silence’, ‘tolerance’, 
‘compromise’ among women is disseminated to ‘save and respect the ‘honour’, the 
‘pride’ and the ‘values’ of the Indian family overlooking the fact that incest, 
violence, suicides, murders are the prices that women pay.  

INTRODUCTION 

The idea of marital rape has always been under a limelight in India. The laws in 
India have extensively worked on rape, sexual assault and sexual abuse but have 
turned a dead eye to the concept of marital rape. Not that marital rape doesn’t exist 
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in India, or its existence is close to negligible, but the central government 
apparently claims that it would break the values of family system and act like a 
strong hit against the institution of marriage.  

They also made a claim that the husbands will be harassed if marital rape is 
classified as an offense. Marital rape is generally regarded as the act of initiating 
sexual intercourse with one’s spouse without the other spouse giving consent to 
do so. In many forward countries, marital rape has been criminalised and thus, it 
holds the same legal consequences and statutory position as rape to any other 
individual. India is one of the largest country in the world, and the pace at which 
the crime rates are going up is highly alarming and embarrassing for a thriving, 
multi-cultural, large and secular country like ours. Marital rape violates several 
constitutional provisions and thus constitutes to be one of the major issues of 
women’s rights. Somebody rightly pointed out that a country’s growth and 
development can be assessed by looking at the position and respect that it gives to 
its women. Everyone in the world has their own perspective on whether marital 
rape should attract punitive actions or it should just be treated as a part and parcel 
of marriage as a broad institution. The question surrounding this matter is whether 
marital rape is evidently guarded by the provisions of the Indian Constitution and 
the Indian Penal Code or the said provisions deny its illegality.  

The idea of marital rape generated international attention and momentum in the 
second half of the 20th century. International bodies started working towards the 
idea of marital rape and thus, to clear off the dark, hidden violence against married 
women. International covenants and laws came into existence, thus, proving 
marital rape null and void, but some countries still follow it as a part and parcel of 
the institution of marriage. India was anciently a patriarchal society and thus marital 
rape had legal and social backing which backed it up on the ground that a husband 
was entitled to the right of having sexual intercourse with his wife. Marital rape in 
India strongly depends on non-existent, sometimes interpretative verses in the 
Indian Constitution or the Indian Penal Code and the varying understanding of 
Courts. However, the central government alone cannot be blamed for such a 
heinous and gruesome act against women is still in place, it is the very patriarchal 
and male dominated set up of the Indian society that we live in.  

The very society gives its men the power to commit such crimes and get away with 
it at the end of the day. Marital rape is a form of forceful control of another 
individual’s thoughts, ideas, body and mind. It invades an individual’s Right to 
Privacy and Right to live a dignified life. Thus, the million-dollar question that arise 
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is does marriage give the husband a license to have sexual intercourse with his wife 
as per his whims and fancies and is it justified that to consider this very act to be a 
sexual abuse as per the Domestic Violence Act, 2005 only and not to criminalise it 
separately as an offense?  

MAN WOOING WOMAN THROUGH SANCTITY AND 
SENTIMENT 

It is traumatic to know that even today we live in a society where men believe that 
having sexual intercourse with his wife without her consent is acceptable, 
irrespective of her ill-health or depression or his drunken state. The society is made 
to believe that the consent for sexual intercourse is implied in the contract of 
marriage, as it is one of the objectives of marriage. The flaw lies in the very 
definition of marriage whose ideals by definition are procreation, dharma and 
sexual pleasure. Spousal intercourse is considered to be the marital obligation of 
the wife that she has to perform throughout her marital life and that it cannot be 
obtained for every instance.  

The law believes that criminalizing marital rape would destroy the sacrament of 
marriage and encroach upon the constitutional right of the married couple (right 
to privacy) and husband (conjugal rights) making state the interventionist. What 
the law fails to understand is that such an act of force position of women in the 
society and treat her as men’s chattel by not upholding her womanhood and 
crushing her personal autonomy and bodily integrity. Even the modern law that 
claims to protect its women upholds the patriarchal and male dominated society, 
which allows men to get away with such heinous and gruesome crime. by men is 
an act of sadistic perversion. The law also fails to recognize the individual  

Historically, women were considered the property of her father first and later their 
husband after marriage. Women were treated as a property to such an extent that 
the penalty for rape during those times was compensation to her father. The 
“ownership” of women was vested upon her father and husband and they were 
treated to be inferior to a man. This made them vulnerable and more susceptible 
to exploitation. Any act committed by the husband against his wife was treated as 
an act by the husband against his property.1  

                                                             
1 Aahna Rajan, India’s Marital Rape Problem, IPD available at: 
https://intpolicydigest.org/2019/02/14/india-s-marital-rape-problem/  (visited on June 
13, 2019)  
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The excuse of sacrament cannot be given for such a heinous act of violence against 
women. With other acts like Domestic Violence Act 2005, or Outraging the 
modesty of women, Indian Penal Code that protects women of acts committed in 
the institution of marriage, it seems hypocritical and illogical of the state to not 
include marital rape. The social institution of marriage provides for mutual love 
and respect. If a woman does not desire to have sexual intercourse, the same must 
be respected by her husband and not forced.  The consent of women must be 
gained every time, as women are equal partners in the marriage. It is an act of 
intense gratification for both men and women that require mutual desire to satisfy 
the concept of privacy, equality, human dignity and bodily integrity. It is wrong to 
consider it as a duty of the wife or inherent right of the husband. The principle of 
implied consent is the invasion of bodily integrity that amounts to cruelty and is a 
violation of personal liberty and bodily self-determination. It is high time men take 
responsibility for their actions and treat women with dignity and respect that every 
human deserves. Marriage cannot be given as an excuse to abuse, force or 
dehumanize women and destabilize their fundamental rights. Sexual intercourse is 
an integral part of one’s personality that should not be done except with consensual 
participation by both the involved parties. 2  It is now time to demolish the 
patriarchal society that we live in and build a world free of violence against women. 

 

                                                             
2 S. Devika & T. Mohan, Marital Rape and Criminal Law: Patriarchal Phantoms and “Neutral” 
Facades, NLSIU Bangalore-SA, 1991(visited on June 13, 2019) 
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Men’s attitudes toward a husband’s rights when his wife refuses to have 

sexual intercourse by state/ union territory 

Percentage who agree that when a wife refuses to have sex her 
husband, he has the right to: 

State/uni
on 
territory 

Get 
angry 
and 
reprima
nd her 

Refuse 
to give 
her 
financi
al 
suppor
t 

Use 
forc
e to 
hav
e 
sex 

Have 
sex 
with 
anoth
er 
woma
n 

Percenta
ge who 
agree 
with all 
four 
behaviou
rs 

Percent
age who 
agree 
with 
none of 
the four 
behavio
urs 
 

India 17.7 10.6 9.2 9.0 4.9 77.1 
 
 

North       

Chandigar
h 

3.1 2.1 2.1 0.0 0.0 95.9 

Delhi 16.4 8.9 7.9 5.7 1.9 79.5 

Haryana 16.9 12.0 11.0 10.6 6.6 77.9 

Himachal 
Pradesh 

8.1 2.8 2.7 3.3 1.2 89.6 

Jammu& 
Kashmir 

21.7 18.3 14.8 5.1 10.4 `70.5 

Punjab 9.6 7.8 7.2 7.4 6.4 89.2 

Rajasthan 11.4 4.5 5.1 4.0 1.6 85.5 

Uttarakha
nd 

11.2 4.4 4.1 4.5 1.3 85.1 
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Percentage of men age 15-49 who consider that a husband has the right to certain 
behaviours when a woman refuses to have sex with him when he wants her to, 

by state/ union territory, India, 2015-16 

 

Central 

Chhattisgarh 15.8 6.2 3.6 4.5 1.4 80.6 

Madhya 
Pradesh 

18.6 10.6 9.5 10.2 4.0 74.3 

Uttar 
Pradesh 

13.4 6.4 5.1 4.7 2.6 83.6 

 

East 

Bihar 12.6 6.3 5.0 5.4 1.9 82.1 

Jharkhand 16.3 8.6 7.6 6.2 3.7 79.4 

Odisha 11.3 3.5 3.5 2.8 0.7 85.0 

West Bengal 20.3 14.5 11.7 12.0 7.3 73.3 

 

Northeast 

Arunachal 
Pradesh 

12.6 11.6 9.8 12.6 3.8 75.0 

Assam 14.0 8.7 7.5 6.4 3.8 82.1 

Manipur 14.2 5.0 4.3 5.2 1.0 82.2 

Meghalaya 14.8 7.5 5.6 11.9 1.6 74.4 

Mizoram 29.1 15.5 19.1 26.9 9.9 58.0 

Nagaland 7.8 3.3 3.5 4.3 1.0 88.1 

Sikkim 12.7 9.7 8.7 9.2 8.0 85.9 

Tripura 20.0 17.9 17.1 17.1 16.2 78.3 

West 

Dadra& 
Nagar Haveli 

24.2 24.2 19.5 19.4 16.9 71.8 
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Daman & 
Diu 

6.7 5.2 5.2 5.9 0.4 84.0 

Goa 6.6 5.2 2.6 12.3 1.0 81.8 

Gujarat 14.6 10.4 8.3 7.0 3.6 79.9 

Maharashtra 15.8 7.7 7.3 5.7 2. 80.1 

 

South 

Andaman & 
Nicobar 
Islands 

27.7 4.8 15.4 14.8 0.4 63.5 

Andhra 
Pradesh 

43.0 28.3 28.5 26.3 19.9 49.5 

Karnataka 19.9 14.0 11.1 12.7 5.3 71.5 

Kerala 17.8 6.4 4.3 6.6 1.5 77.6 

Lakshadweep 10.3 3.0 4.2 3.6 1.8 88.5 

Puducherry 11.8 5.6 6.6 5.7 2.9 85.7 

Tamil Nadu 19.7 13.0 12.1 12.4 7.8 75.4 

Telangana 43.0 31.1 26.0 26.2 14.1 43.2 

 
Source: National Family Health Survey (2015-2016), India, IIPS, p. 552 & 553, 
available at: http://rchiips.org/NFHS/NFHS-4Reports/India.pdf (visited on 
June 15, 2019)  

SNAKES IN FAMILY SHAKE THE FAITH: AN 
INTERNATIONAL COMPARISON 

Historically, as per the British common law, husbands were exempted from 
prosecution for raping their wives. This was based upon the understanding that 
marriage gave the husband a license to have sexual intercourse with his wife. In 
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other words it meant implied consent to sex3. As per Hale’s rationale marriage 
implied perpetual, un-retractable consent to sex. Supporting his rationale, other 
rationales for the common law marital rape exemption were based on hideous 
notions that at marriage a woman becomes the property/chattel of her husband, 
and that when two people marry, they become one. This implies that rendering 
marital rape is impossible because a husband is not capable of raping himself.  

However, the turning point for marital rape law in England was on 23rd October 
1991 (which until then believed that marital rape was not an offence, since there 
was an implied consent present). In the case of R v. R4, five Lords Judgement, it 
was declared that a husbands immunity from a charge of his wife’s rape formed no 
part of English Law.  

The Lords went on to say that times have changed and the modern society sees 
marriage as a union between two equal partners, therefore the old notion of woman 
being a property of man is preposterous. This judgement was welcomed by the 
Judiciary as well as by various commentators.  

Even though this was a landmark Judgement, there were certain issues relating to 
this subject such as, whether marital rape should be considered as a separate 
offence from stranger rape? Some believed that in case of marital rape the 
perpetrator should be punished on a different scale than stranger rape. The reason 
for this being that women who were raped by their partners were less likely to 
reach out for help and therefore needed as much assurance as the law could 
provide them that they would in fact get justice.  

In USA prior to the 20th century the concept of marital rape exemption was 
followed. This concept basically means that by entering into a marital contract, a 
woman has tacitly consented to have sexual intercourse with her spouse as per his 
whims and fancies.  

It dates back to 18th century common law, and was articulated by English jurist 
Matthew Hale as follows: "The husband cannot be guilty of rape . . . for by their mutual 
matrimonial consent and contract, the wife [has] given up herself in this kind unto her husband, 

                                                             
3 Sasha Hart, Rape, Marriage and Rights, available at: 
https://www.opendemocracy.net/5050/sasha-hart/rape-%20marriage-and-rights (visited 
on June 19, 2019) 
4 [1991] UKHL 12 
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which she cannot retract." Even after 200 years, the American lawmakers were not 
ready to remove marital rape exemption, as shown by the Model Penal Code5. 
Drafted in the 1950s, the code states that:  

"Marriage . . . while not amounting to a legal waiver of the woman's right to say 'no,' does imply 
a kind of generalized consent that distinguishes some versions of the crime of rape from parallel 
behaviour by a husband. . .. Retaining the spousal exclusion avoids this unwarranted intrusion 
of the penal law into the life of the family."  

States embraced the Mode Penal Code's endorsement of the marital rape 
exemption. In North Carolina, for example, until 1993, the penal code's definition 
of rape noted that a person could not be convicted of the crime of rape "if the 
victim is the person's legal spouse at the time of the commission of the alleged 
rape." Nebraska was the first state to abolish marital rape, but the turning point 
was the New York case of People v. Liberta6. In this case it was finally decided that 
there was no reason for differentiating between marital rape from non-marital rape. 
The court noted that "a marriage license should not be viewed as a license to forcibly rape [the 
defendant's] wife with impunity" and removed the marital exemption from the statue 
in question for violation of the state and federal Constitution. Laws in the USA 
vary according to the state. In some places marital rape is considered null and void 
by law in all its forms, in other states the laws have missed out the influence of 
drugs and narcotics and some other aspects which have not yet come to light. 
Today in the USA, all 50 states though criminalize spousal rape, but remnants of 
the marital rape exemption are still present in many states laws. Most states, like 
Oklahoma, for example, define spousal rape as a separate offense than stranger 
rape.  

GLARING LACUNA UNDER LAW AND DEVIANCE UNDER 
EQUALITY: IDEOLOGY AND LEGAL INCOHERENCY 

The issue of marital Rape – in India, has shown a giant loophole in the country’s 
judicial law. The fact there is acceptance of unwanted intercourse by a man with 
his wife obtained by force, the threat of force, or physical violence or when she is 

                                                             
5 Caroline Johnston Polisi, WENEWS COMMENTATOR, Spousal Rape Laws Continue to 
Evolve,Wednesday, available at https://womensenews.org/2009/07/spousal-rape-laws-
continue-evolve/  (visited on June 19, 2019) 
690 A.D. 2d 681 (N.Y. App. Div. 1982)  
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unable to give consent indicates the status of women in society and within the 
institution of marriage. Marital rape could be by the use of force only, a battering 
rape or a sadistic/obsessive rape. It is a non-consensual act of violent perversion 
by a husband against the wife where she is physically and sexually abused. 

Violation of Article 21 

Article 21 provides for a dignified life with personal autonomy, privacy and bodily 
integrity.7 A woman is the agency of her own body and she must be given the right 
to choose and consent to sexual intercourse, whether married or not. In the case 
of J.K. Puttuswamy v. UOI,8 the court recognized right to privacy as a fundamental 
right and held that it also includes decisions regarding intimate relations. Thereby 
after this case, the right to abstain from sexual relations was provided to every 
woman in the country, irrespective of her marital status.  

In the case of Bodhisattwa Gautam v. SubhraChakraborty9, the court laid down certain 
guidelines for rape victims after it declared that rape is an act against basic human 
rights and violates Article.21 of the constitution. In the case of The Chairman, 
Railway Board v. Chandrima Das,10 it was held that rape is a violation of fundamental 
right, violating right to live with dignity that is a part of right to life as enshrined in 
Art.21 of the constitution. Right to sexual privacy is a women’s personal right and 
no man can encroach or invade it; her decision must be respected at all times.11 It 
is wrong to treat her like a plaything that is meant to satisfy the needs of their 
spouse against their own wishes. What we fail to understand is that how can law 
be so negligible about such an act when it has itself established that forced sexual 
intercourse causes inevitable harm physically as well as psychologically in the case 
of State of Punjab v. Gurmeet Singh.12 Doesn’t the law care about the health and 
wellbeing of a married woman?  

Right to Health 
Rape causes physical injuries (lacerations and bruising in vaginal and anal parts) 
and affects the psychological health of women both short-term (depression, shock, 
anxiety, suicidal thoughts) and long-term (insomnia, negative self-image, sexual 

                                                             
7 Maneka Ganndhi v. Union of India, AIR 1978 SC 597.  
8 WP (CIV) No. 494/2012 
9 1996 AIR 922 
10 2000 (2) SCC 465 
11 State of Maharashtra v. Madhakar Narayan, AIR 1991 SC 207 
12 1996 (2) SCC 384 
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dysfunction, eating disorders). It restricts the right to health of women, which was 
declared as a fundamental right by the court in Consumer Education and Research Centre 
v. Union of India13 and as a human right under Article 25 of the United Nations 
Universal Declarations of Human Right.   
Right to Life 
The health consequences caused due to marital rape leads to miscarriages, bladder 
infections, fistulas, and in some cases contact to STD. Marital rape can also be 
construed as “marital murder” that kills the soul of an innocent life. It leads to 
grave violation of constitutional and human right – right to live WITH HUMAN 
DIGNITY that is guaranteed by the constitution under Article 21 and recognized 
by International Covenant on Civil and Political Rights (ICCPR) in Article 6. Rape 
has been recognized as a violation of right to life internationally.14  
Right to Privacy 
The court in its various judgments upheld the right of privacy of women in 
marriage. In Surji Singh Thind v. Kanwaljit Kaur,15 the court rejected the demand of 
the husband for a virginity test and held that such a test violates the right to privacy 
and right to live with dignity of women. In Rajalakshmi M. Bhuvaneshwari v. 
Nagaphomendar Rayala,16 the court rejected the demand of the husband to tap the 
phone of her wife, upholding her right to privacy. The court held that marriage 
does not give unreasonable privilege to a husband to do such an act. The court has 
to protect sexual sovereignty of women or its fails to do its duty.  
Violation of Article 14 

Article 14 provides for equality among citizens and equal protection of law. 
Exception to Article 14 provides for classification that provides for reasonable 
nexus with the objects sought to be achieved. The objective of a law on rape is to 
protect the dignity of women and ensure its body is not treated as property that 
can be used without her consent. It is to protect the women from this heinous act 
and to uphold their fundamental rights. It is not justified that married women does 
not have a right over their own body. Any act of violence against the women must 
be protected irrespective of her relation with the man. The question that arises here 

                                                             
13 1995 AIR 922 
14 Prosecutor v. Akayesu (Trial Judgement), ICTR-96-4-T, International Criminal Tribunal 
for Rwanda (ICTR), available at: https://www.refworld.org/cases,ICTR,40278fbb4.html 
(visited on June 20, 2019) 
15 AIR 2003 P H 353 
16 AIR 2008 AP 98  
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is that how is the dignity of a married woman different than that of an unmarried 
woman?   

FROM SENTIMENT TO SENSATION: THE URGE FOR ITS 
RECOGNITION 

India has ratified the Convention on the Elimination of All Forms of 
Discrimination Against Women, the International Covenant on Civil and Political 
Rights (“ICCPR”), and the International Covenant on Economic, Social and 
Cultural Rights (“ICESCR”). 17  India is also a signatory of the Universal 

Declaration of Human Rights (“UDHR”).
18  The CEDAW Committee has 

identified that gender-based violence nullifies various other rights guaranteed 
under international treaties, including the right to be free from discrimination, the 
right to life, right to liberty and security, right to equality in the family, and right to 
health and well-being.19  

The due diligence requirement under international law treaties, specifically under 
CEDAW, requires states to “take all appropriate measures” to eliminate all forms 

                                                             
17 INTERNATIONAL HUMAN RIGHTS CONVENTION 22-25 (2012), available at 
http://nhrc.nic.in/sites/default/files/A_Handbook_on_International_HR_Conventions.
pdf   [https://perma.cc/A4VW-ZXQU] [hereinafter A HANDBOOK ON 
INTERNATIONAL HUMAN RIGHTS]( visited on June 21, 2019). 
18  IndependentThought,382SCCat25-26;CoreInternationalHumanRightsTreaties, Optional 
Protocols & Core ILO Conventions Ratified by India, in NAT’L HUMAN RIGHTS 
COMMISSION, INDIA, A HANDBOOK ON A HANDBOOK ON 
INTERNATIONAL HUMAN RIGHTS CONVENTION, supra note 19 (visited on June 
21, 2019) 
19 Through General Recommendation No. 19 (llth session, 1992), art. 7, the CEDAW 
Committee stated: Gender-based violence, which impairs or nullifies the enjoyment by 
women of human rights and fundamental freedoms under general international law or 
under human rights conventions, is discrimination within the meaning of article 1 of the 
Convention. These rights and freedoms include: (a) The right to life; (b) The right not to 
be subject to torture or to cruel, inhuman or degrading treatment or punishment; (c) The 
right to equal protection according to humanitarian norms in time of international or 
internal armed conflict; (d) The right to liberty and security of person; (e) The right to equal 
protection under the law; (f) The right to equality in the family; (g) The right to the highest 
standard attainable of physical and mental health; (h) The right to just and favorable 
conditions of work. 
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of discrimination against women. 20   Furthermore, Article 2(b) of CEDAW 
mandates states to adopt all legislation necessary to eliminate all forms of 
discrimination against women. Discrimination against women has been defined to 
include gender-based violence including acts that inflict physical, mental, or sexual 
harm. Moreover, the obligation under Article 2 of CEDAW specifies that the state 
is required to take all appropriate measures to eliminate discrimination against 
women not only on behalf of the Government, but also to eliminate discrimination 
perpetrated by any person or organization. Under the international obligation 
regarding prevention of violence against women, states are required to prevent, 
investigate, prosecute, and compensate with due diligence.  As such, it has been 
established that the due diligence requirement under CEDAW requires the 
criminalization of marital rape under national law. 

To address the issue of violence against women in a comprehensive manner, the 
journey has to begin from every household, which means from every person. It is 
essential to make home a safe place for women and children. Therefore, until the 
discussion around the issue of respect to women and their dignity within home is 
initiated the situation of women is not going to improve. It is essential to view 
marriage as a relationship of equals. The need of the hour is to embrace the concept 
of consent within marital relation. Acknowledging the very fact that women have 
a right over their bodies is essential to promote the concept of consensual sex.  

Challenging the deeply ingrained stereotypes, widespread entrenched mentality and 
questioning the biased values may provide the solutions to the issue of 
discrimination and violence within marriage. The intersection of religious belief, 
politics and law needs to take anti-violence stance. Along with alteration in the 
formal rules, what is required is that there must be open discussions to define 
sexual coercion and violence within a marriage. In addition, need is to reform to 
the justice system while addressing the fundamental structural inequalities that 
promote the environment of oppression. Legal rules and practices that favour 
perpetrators rather than the survivors need to be questioned.  

This oppressive system has to be replaced by the structure that promotes women’s 
equality, sexual autonomy, self-determination, dignity and physical integrity. While 

                                                             
20  Report of the Special Rapporteur on violence against women, its causes and 
consequences, Rashida Manjoo, A/HRC/29/27, art. 22. Convention on the Elimination 
of All Forms of Discrimination Against Women, 1249 U.N.T.S. 13, Art. 2. (visited on June 
23, 2019) 
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amendments to criminal laws is a significant symbolic recognition to women’s 
equality and right to bodily integrity, it has to be accompanied by systemic social 
and political transformations including provisions for economic and social 
independence for women. Questions against the institution of marriage itself as a 
biased oppressive structure has been raised by some of the feminists who believe 
that women’s liberation lie in autonomy and self-determination. The emerging 
sexual revolution, therefore, has to deal with emerging questions rather than 
dealing with superficial issues of misuse of law or preserving sanctity within the 
marriage. The slogan of `making home safe’ needs to be broadly interpreted when 
situated in the context of rape within intimate relationship.  

RECOMMENDATIONS AND CONCLUSION  

A combination of religious and cultural beliefs reinforcing traditional patriarchal 
values has led to the proliferation of a rape culture in India. Taking into account 
the laws of other countries in comparison to the Indian nation, India is far behind 
from taking a step to create an exclusive law for MARITAL RAPE at the moment. 
Till a new law comes into being, the provisions from IPC and the Indian 
Constitution could be used as a defence.  

However, in the changing times every law needs to go through a change as one is 
discovering new things every day and human mind is constantly evolving. Thus, 
till a new law is in place, one can use the existing provisions. After a scrutinising 
study one can bring a new law in place for Marital Rape or add relevant sections 
to IPC or the Domestic Violence Act that specifically talks about marital rape as 
an offense punishable by law. It is depending on the wife should have an option 
of getting a decree of divorce if the charge of marital rape is proved against her 
husband. Though a case of marital rape may fall under “cruelty” or “rape” as a 
ground of divorce, it is advisable to have the legal position clarified. 

Legalizing of the Marital Rape will not help to removing the inequality between 
genders. There is need to provide equal right to woman also in term of the sexual 
autonomy. And protect the human right of the woman in term of the sexual right 
also.  Let them decide as to whether they want to make a physical relation or not. 
It is not husbands’ autonomy to control their wife life and violate their human 
rights and hurt their dignity.  
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