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HIGHLIGHTING THE SYNCRETIC NATURE OF SOCIOLOGY AND LAW:          
A DUAL SANCTION ON SMOKING 

Law germinates and flourishes within capacious folds offered by the discipline of Sociology. The 

tiers of interaction of social beings within the societal fabric leave dissonant intensities of ripples 

making it imperative to summon the legal bandwidth comprising sanctions ranging from feeble 

to strict. Law and the discipline of sociology work in harmony to strike chords of sanction. The 

treatise on „Social Control‟ is a celebrated branch of sociology that resonates with law on scales 

of understanding patterns of deviant behavior, their ramifications on the societal tapestry and 

socio-legal devices that correct these aberrations. Social control, as is popularly understood, is a 

defensive effort that synchronises social institutions and legal fixtures to uphold established 

norms and rules in an attempt to maintain cohesion. While the social control mechanism 

emerges as a peacemaker between deviation and conformity by propelling social entities and 

institutions such as family, peer group, the state and religious structures into action, the legal 

forceps, on the other hand, invoke the discourse on preservation of human life and underlying 

notions of human worth, dignity and harmonious living conditions to anchor statutory canons 

and concomitant punishments. Vantage viewpoints suggest that the trite concept of right to life 

and personal liberty envisages a salubrious living environment that is considerate to fundamental 

stepping stones such as human dignity, personal health and safety and holistic progress. In times 

where the globe stands transfixed by the beats of individualism and its entailing expectations on 

minimal state intervention, the zenith of the theory of liberalisation in its unmatched fiery 

lampoons the slightest endeavor to look human choices and aspirations, even if socio-ethically 

deflected, askance. Amidst unprecedented rise in pollution levels, conceptions of health seem to 

have turned into a burnt ashtray reeking with stifling cigarettes, cigars, e-cigarettes and their 

kindred ingenuities. Reverting to sociological commandments, it remains undisputed that the act 

of smoking has been scathed as socially and morally aversive within the precincts of the societal 

framework. It is readily inferable that the deleterious act of smoking comes within the radar of 

social control, exercised exuberantly by family members, teachers, schools and religious belief 

systems. At this juncture, it is essential to reveal that while various societal entities extend 

overwhelming participation to exercise social control with respect to the act of smoking through 

shame, coercion, force, restrain and persuasion, an equally influential group of participants such 
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as peer groups and pressures of modernity tacitly compel the smoker to indulge in smoking by 

taking recourse to social gimmicks such as peer pressure, persuasion and hero-imaging. It is 

deciphered that while the menace of smoking springs up from societal pressures and trends, the 

key to its containment relies on pressures exerted by social devices itself. Here, the culprit and 

cure of the malady turn identical. However, a cure cannot be found by the mechanism of social 

control alone, for an efficacious remedy the intersection of sociology and law becomes 

imperative.  

SOCIETY PASSIVELY SUFFERS: BREAKING THE FAÇADE OF INDIVIDUALISM 

Individualist claims that construe smokers as free individuals capable of making independent 

choices fail to garner legal currency owing to the fact that when smoking is carried on in public 

places, innocent abstainers who find themselves in the surroundings of smokers, get inescapably 

trapped in the noxious smoke. Mindful that the harms of smoking in public places do not 

uphold individualist boundaries and affect non-smokers in alarming capacities, the Supreme 

Court, in Murli S. Deora v. Union of India and Ors.1 , underscoring the adverse implications of 

smoking on smokers as well as non-smokers, prohibited smoking in public places to mitigate the 

injurious effects borne by public decorum. In order to ensure compliance at the grassroots, the 

Court concurrently issued directions to the State Governments and Union Territories in addition 

to the Union of India, that progressive steps be taken for giving effect to the order of 

prohibition of smoking in eight identified public places, namely, auditoriums, hospital premises, 

health institutions, educational institutions, libraries, court buildings, public offices and public 

conveyances, including railways. The Court, in the case at hand, raised the clarion call by 

questioning in alarming rhetoric that when Article 21 standing sentinel as a fundamental right, 

states that no one shall be deprived of his life without due process of law, “why should a non-

smoker be afflicted by various diseases ensuing from passive smoking only by virtue of the fact 

that he is required to go to public places? Is it not indirectly depriving of his life without any 

process of law?” 2 The answer lies on the fragile thrust of human health that, in all its 

superficiality, stands barricaded by floating codifications, dispersed notions of worth and dignity 

and burgeoning health jurisprudence. To say the least, an overwhelming chunk of human health 

ails and it ails amidst sleek and progressive legislations and fiery symposia, painting the answer in 

wailing affirmation. On a different occasion, the High Court of Madhya Pradesh delivered an 

incisive verdict in the case, Restaurant And Lounge Vyapari v. The State Of Madhya Pradesh3, that 

                                                           
1 Writ Petition (Civil) 316 (1999).  
2 Id.  
3 Writ Petition No.15487 (2014). 
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presented a luculent analysis of the Cigarettes and Other Tobacco Products (Prohibition of 

Advertisement and Regulation of Trade and Commerce, Production, Supply and Distribution) 

Act, 2003 (COTPA)4, besides pronouncing that in congruence to the spirit of Article 47 of the 

Indian Constitution5, consumption of drugs for non-medicinal purposes, that are injurious to 

health, must be prohibited. In an identical chord, the Court, in the backdrop of Article 47, 

accorded an expansive interpretation to Rule 3, The Prohibition of Smoking in Public Places 

Rules, 2008 6  that enumerates required legal adhesives employed to ensure prohibition of 

smoking in public places bringing within the latter‟s protective sphere, the sale of tobacco 

products to a minor and nearby educational institutions. The Court further studied the ambit of 

the term „smoking‟ enumerated in Section 3(n) of the Rules, 20037, and deciphered that the 

definition was wide enough to encompass „smoking with a Hookah‟ within the phrase, “or any 

other instruments” in addition to admitting as its components, smoking of tobacco in any form 

whether in the form cigarette, cigar, beedis or with the aid of a pipe or wrapper. While examining 

other provisions, the Court elucidated that even though Rule 3(1) (c)8 and Rule 4(3)9, COTPA 

are at loggerheads, they have to be harmoniously construed. Rule 4(3) states that the leeway of 

providing a smoking area granted to a hotel having thirty or more rooms or a restaurant having 

seating capacity of thirty persons or more under Rule 4(1) shall be only used for the purpose of 

smoking and no other services shall be allowed. Rule 3(1) (c), on the other hand, remarks that in 

furtherance of achieving the end of prohibition of smoking in public places, the administration 

of the concerned public place shall ensure that ashtrays, matches, lighters or other things 

designed to facilitate smoking are not being provided. A cursory glance of the harmonious 

operation of Rules 3(1) (c) and 4(3) would be susceptible to the fiasco of negating the flexibilities 

assigned to a separate smoking area so provided in a hotel or a restaurant. A harmonious 

construction of the two provisions must do away with the temptation of assigning a plain 

construction and inferring that since ashtrays, matches, lighters and other things designed to 

facilitate smoking are not to be provided, the flexible arrangement of a public smoking area 

stands infructuous. It was clarified by the Court in the present verdict, in crystal clear terms that 

Rule 3(1) (c) and Rule 4(3) are complementary to each other in a spirit that acknowledges Rule 

4(3) as an exception to Rule 3(1) (c), thereby lifting the absolute bar and making smoking in 

public places a „regulated affair‟. The Court in K. Ramakrishnan And Anr. vs State Of Kerala And 

                                                           
4 Cigarettes and Other Tobacco Products (Prohibition of Advertisement and Regulation of Trade and Commerce, 
Production, Supply and Distribution), Act (Act no. 34 of 2003). 
5 Article 47, Constitution of India, 1950. 
6 Rule 3, The Prohibition of Smoking in Public Places Rules, 2008. 
7 Rule 3(n), COTPA, 2003.  
8 Rule 3(1) (c), The Prohibition of Smoking in Public Places Rules, 2008. 
9 Rule 4 (3), The Prohibition of Smoking in Public Places Rules, 2008. 
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Ors. 10 , rummaged through the acute hazards borne by smokers, passive smokers and the 

surroundings before remarking that the smoke dispersed in the surroundings, when inhaled by 

passive smokers shortens their life expectancy to a considerable degree. In a verdict replete with 

grim concern, the Court averred that nonsmokers involuntarily inhale the smoke of nearby 

smokers which renders them highly risk prone. More so, it was delineated that “inhalation of 

sidestream smoke by a non-smoker is definitely more harmful to him than to the actual smoker 

as he inhales more toxins.” The data presented by the Court underpins the fact that the brunt 

borne by passive smokers due to the misadventures of active smokers causes exorbitant 

compromises in conceptions of health and dignity staunchly advocated by Article 21 of the 

Constitution. As an earnest endeavor to neutralise the ill-effects of passive smoking and to 

reduce the “the societal burden of coronary heart disease”, the prevalent practice of smoking 

must be prohibited in public places.  Moreover, “the public is left high and dry over the risks of 

„second-hand smoke‟”. The fact that smoking vitiates the environment and deteriorates the 

healthy state of being, is alarmingly ripe for attracting the handcuffs of culpability. It was 

enunciated by the Court in the instant verdict that in the wake of health impediments posed by 

the practice of smoking in public places, the smoker becomes guilty of the offences of „public 

nuisance‟ and „making atmosphere noxious to health‟ under Sections 268 and 278, Indian Penal 

Code respectively11. Moreover, to bolster stringency, in Schedule I of the Criminal Procedure 

Code, the offence under Section 278, IPC is a non-cognizable offence.  

THE HAZARDS OF SMOKING OUTSHINE COMMERCIAL VENTURES  

In the case, Naya Bans Sarv Vyapar Association (Regd.) v. Union of India & Ors.12 the petitioner 

submitted that the COTPA is regressive in nature as it turns a blind eye to the distinguishing 

factors between whole sellers and retailers of tobacco and thereby disregards the different roles 

played by them. In response, the Court argued that, 

“Article 14 is not a voodoo which visits with invalidation every executive or legislative fusion of things or 
categories where there are no pronounced inequalities.” 

The Court styled the opinion that the presence of wholesellers of tobacco and tobacco products 

within the prohibited radius would dramatically enhance curiosities of young minds studying in 

such educational institutions and tempt them to the aroma of tobacco. It is trite that the aroma 

of tobacco invariably leads to addiction, which makes it inferable that the presence of tobacco 

wholesellers in the vicinity of educational campuses is a wild invitation to contrived health 

                                                           
10 AIR 1999 Ker 385. 
11 Sections 268, 278, The Indian Penal Code, 1860. 
12 W.P. (C) No.7292/2011. 
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cataclysms. The Court‟s averment threw light on the fact that when the stakes concern public 

health, drawing a dichotomy between retailers and wholesellers would be an exercise in sheer 

futility as in the current backdrop fraught with stifling smoulders of tobacco, the judiciary is 

striving to axe all possibilities and occasions of youth getting lured by the bravado involved in 

the idea of smoking. Positioned at the crossroads of two inviolable fundamental rights, the Court 

displayed audacity in embracing faults and miscalculations on its part when it devoutly directed 

its course in favour of public health and finally dismissed the petition against the petitioners 

directing them to pay costs of rupees twenty thousand to be subsequently utilised in appropriate 

anti-tobacco initiatives. The Court deftly remarked that even if the contentions of the petitioner 

with regard to students in vicinity being unaffected by the presence of tobacco products within 

the prohibited radius, emerges true and factually correct, we choose to err for the sake of the 

precautionary principle and necessity demands us to look solicitously at the wellbeing of the 

society even at the expense of a handful traders asserting their fundamental right in trade and 

business, 

“When a general evil is sought to be suppressed, some martyrs may have to suffer, for the legislature 

cannot easily make meticulous exceptions and has to proceed on broad categorizations.” 

Before arriving at a sentient conclusion, the Court took recourse to the decision in State of Punjab 

v. Devans Modern Breweries Ltd.13, and warned that the most vulnerable age for getting embroiled in 

illusory charms of smoking is adolescence and early adulthood, that is, the years characterising 

student life. During such tender years of frail vulnerabilities, their exists an urgent need to pave 

the way for effective legal interventions and prevent the target group comprising youth in the age 

group 15-25, from experimenting with tobacco. Absolute ban on manufacture and sale of 

tobacco has been a bone of contention among retailers and manufacturers who cite freedom of 

trade and business duly guaranteed under Article 19 (1) (g) of the Constitution as a shield to the 

complete ban. As a riposte, the judiciary, in a spate of welcome pronouncements has declared 

that in a scenario where two fundamental rights lock horns, public health and environmental 

safety takes precedence over commercial ventures. In the present legal landscape, article 19(1) (g) 

that cements the claim of freedom of trade and business and article 21 that tirelessly upholds the 

right to health and a healthy environment, were pitted against each other on the judicial turf. 

Unfazed, the Court remained adamant on giving primacy to individual as well as collective health 

and endeavoured to streamline the roadmap to a robust healthcare infrastructure. It was further 

highlighted that the “treatment of tobacco related diseases and loss of productivity caused 

                                                           
13 (2004) 11 SCC 26. 
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therefrom was costing the country almost 13,500 crores annually. The figures clearly offset the 

revenue and employment boasted to have been generated by the tobacco industry. The verdict 

stands in complete congruence with the Constitution‟s objective to achieve a healthier lifestyle 

and protection of right to life.”14  In a celebrated move, the Court shed off the propensity to 

mince words in Cooverjee B. Bharucha v. Excise Commr. Ajmer 15  and P.N. Krishna Lal v. Govt. of 

Kerala16 , and didactically spelt out, “There is no fundamental right to trade in dangerous and noxious 

substances.” The judiciary, in no uncertain terms, has propounded that trade, commerce and 

business are no doubt vital concomitants of life and the ways of living, however, in the zeal to 

promote such activities as self- aggrandizing merchandise, it has to be borne in mind that 

popularly accepted notions of public safety and health are not neglected.   

CONCLUSION 

While the judicial arena has been expending its orchestrated energies in tackling whimsical claims 

asserted by tobacco fanatics by earmarking public health as the avowed destination and 

rubbishing individualistic and commercial claims that obstruct its dedicated realisation, the 

device of social control has been playing its due part in labelling the practice of smoking as 

identical to a plague, a hideous malady, a mischief, a violent purger of goods and lands alike and 

the ruin and overthrow of body and soul, even when those addicted celebrate the stifles as 

superexcellent, that go far beyond all their panaceas, potable gold and philosopher‟s stones, a 

sovereign remedy to all diseases17. The crystalisation of tobacco as an object evoking ignominy, 

toxicity and condemnation within the societal framework and the consequent likelihood of 

smokers being excommunicated by their own tribe anchors hope in social sanctions. 

 

                                                           
14 Madras City Wine Merchants' Assn. v. State of T.N (1994) 5 SCC 509. 
15 AIR 1954 SC 220. 
16 1995 Supp (2) SCC 187. 
17 Robert Burton, The Anatomy of Melancholy (1621). 


