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INTRODUCTION 

According to Mitakshara school, a joint family comprises of male members 
exclusively includes son, grandson and great grandsons and the male members are 
considered as the owners/coparceners of joint family property hence denying 
female members right to property.1 The male members who are coparceners have 
right by birth in the property. Women being denied of their rights have its origin 
in religious practices. Women lacked indriya which was considered as an important 
for contacting with devas and Indra.2 

In Vedic texts later they were not considered as sharers of property and hence they 
could neither take property when partition took place, nor they could inherit 
property. Judith Butler objects that the gender role concept that’s been performed 
on the basis of masculinity etc. and what she says that ““Performativity is not a 
singular act, but a repetition and ritual, which achieves its effects through its 
naturalization in the context of a body, understood, in part, as a culturally sustained 
temporal duration”.3 These are stereotypical norms which gets accepted by the 
society with the passing time. She says gender is like a process which neither has 
end nor beginning, it is associated with our actions.4 

POST 1937 

Hindu Women’s Right to Property Act, 1937 came in in order to raise the rights 
of women with respect to property in which widow got the rights/stepped in the 

                                                             
1 J.D.M. Derrett, Introduction To Modern Hindu Law 248 (1963). 
2 J.D.M. Derrett, The Development of the Concept of Property in India, in II Essays In 
Classical And Modern Hindu Law, 23 (1977). 
3 Butler, Judith. 1990. Gender trouble: feminism and the subversion of identity. 
4 She questions by arguing that the category of women is performative construct. She 
differentiates performativity and performance. Performance assumes existence of subject 
whereas performativity does not assume the subject. 
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shoe of husband after his death and acquire the property in the husband’s 
undivided share in the joint family property. Due to this right been configured on 
her, doctrine of survivorship gets suspended till her death. She was not a 
coparcener but still she got certain rights like to demand a partition. Under the 
Hindu code bill, B.N. Rau committee proposed for the ending of the Mitakshara 
school along with doctrine of survivorship and right in property by birth. But it 
was retained although changes were incorporated through section 6 and section 8 
of the Hindu Succession Act, 1956. In any case, because of the furore that this 
proposition produced it was not consolidated in the HSA. The Mitakshara 
coparcenary was held however under section 6 and section 8 changes were 
affected. Survivorship was never again the general guideline/rule. Where the 
deceased left female class I beneficiaries, or male beneficiaries asserting through 
female class I beneficiaries, or where the deceased had discarded his undivided 
interest through a will, the doctrine of survivorship was not applicable.5 Thus the 
idea of a child's right by birth in father's share was weakened. 

STATE AMENDMENTS 

The concept of coparcenary underwent a complete change with daughters being 
considered as coparceners. This was done in the states of Andhra Pradesh, Tamil 
Nadu, Maharashtra and Karnataka and after this was done at national level. One 
of the most important change that these state amendments brought was that it 
included daughters as coparceners from the date of birth and were made subject 
to same rights as that of son provided that they were unmarried from the date of 
the commencement of the state acts as the exclusion of females(daughters) was 
found to be violative of article 14 on the basis of sex.6  

POST 1956 

Parliament in 1956 in order to uplift the position of women enacted the Hindu 
Succession Act,1956. 7  “It did not merely codify the existing Hindu law of 
succession, but in a reformative spirit made fundamental changes therein. The Act 

                                                             
5 See sections 6, 8, 30 of HSA. 
6 Singhal, Shivani. "Women as Coparceners: Ramifications of the Amended Section 6 of 
the Hindu Succession Act, 1956." Student Bar Review 19, no. 1 (2007): 50-67. 
7 Herein after referred as HSA. 

386

                                        INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE     



 

may be justly called the Hindu female's magna carta of property right.”8 It laid 
down important aspects like removing divergent categories of stridhan. 9  It 
removes limited rights that women have prior to 1956, now they have absolute 
ownership. 10  It introduces the concept of notional partition where daughter 
receives share of the separate property being in class I heir. Widows now have 
interest in coparcenary property as well. We see how the gender performativity 
being played out here as well.  

Butler says that performativity does not come out of temporary concept. Here after 
this act, sons were still able to inherit separate as well as ancestral property where 
as daughters were still not able to inherit it, they didn’t have the right in joint 
property. It makes it clear that HSA, 1956 has made substantial changes to previous 
Hindu laws and to an extent tried to improve the position of women and also tried 
to bring equality but there was still gender inequality in terms of joint family 
property. We see it as an improvement in the position of women after this act 
because of the fact that they were nowhere close to sons in terms of right and when 
the daughters got right to some extent it was presumed that it has brought 
improvement in the position of women. Finally, in the year 2000, there was 
recommendation made by the Law Commission of India and the recommendation 
made were on the same lines with the state amendment. There was 
recommendation in the report as to itself abolish the concept of pious obligation, 
on which the state amendments were silent on daughters pious obligation.11 The 
distinction between married and unmarried daughters was retained, “The 
Commission wanted to do away with the distinction between married and 
unmarried daughters, but after a great deal of deliberation, it was decided that it 
should be retained as a married daughter has already received gifts at the time of 
marriage which though not commensurate with the son’s share, is often 
substantial”.12 The legislature eliminated this and if a daughter is married prior to 
the 2005 amendment then also she will have right by birth in the coparcenary 
property like unmarried daughters. Further, the Bill drafted by the Commission 

                                                             
8 Jain, Prakash Chand. "WOMEN'S PROPERTY RIGHTS UNDER TRADITIONAL 
HINDU LAW AND THE HINDU SUCCESSION ACT, 1956: SOME 
OBSERVATIONS." Journal of the Indian Law Institute 45, no. 3/4 (2003): 509-36. 
http://www.jstor.org/stable/43951878. 
9 Id 
10 Jagannathan Pillai v. Kunjithapadam Pillai, AIR 1987 SC 1493. 
11 Law Commission Of India, 174TH Report on Property Rights of Women: Proposed 
Reforms under the Hindu Law (2000). 
12 Id 
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suggested that on the passing of a Mitakshara coparcener, his interest ought to 
transfer by testamentary or intestate succession, by and large, under HSA, and not 
through survivorship. Thus, in contrast to the State Amendments, under the 
Central Amendment, for each situation where female coparcener dies intestate, 
then section 15(1) of the HSA would be pulled in. Under this section, devolution 
is progressively good to the beneficiaries of the husband, even when the property 
that is going to devolved is acquired/inherited from the natal family. 

POST 2005 AMENDMENT 

After the 2005 amendment, daughters can now become ‘Karta’ of family which 
was previously been denied to them as only coparceners could become Karta and 
have right by birth in the coparcenary property with only condition being that both 
the father and daughter need to be alive13 on the date of commencement of the 
act14. In one of the cases15 Supreme court denied them to act them as Karta solely 
on  this ground. Now as per section 6(1), this distinction has been removed and 
daughters can now become Karta. If we see then we can see disinclination as to 
make women as Karta16 because on the grounds that they move after marriage to 
their matrimonial home. Butler talks about the effect that norms have on gender 
and also dominate the area by which they are surrounded.17 This effect of norm is 
been seen reflected here as well as the daughters move to their matrimonial home 
and how the gender role is performed. We do not question the fact that what 
happens when son moves somewhere else. 

The commission also put forward that when a coparcener dies then his interest 
shall not devolve by doctrine of survivorship but by testamentary or intestate 
succession. Therefore, when a female coparcener dies then there should be 
application of section 15(1) of the Hindu Succession Act. However, if we look into 
it then it favors heirs of husband and even sometimes when the property is 
entrusted was acquired by her from her natal family. 

Now if we see section 15 of HSA when female dies intestate then it tends to incline 
towards the husband heirs rather than her own blood relatives. If a man dies 

                                                             
13 Prakash v. Phulavati, (2016) 2 SCC 36. 
14 Date of commencement- 9-9-2005. 
15 Commissioner of Income Tax v. Govindram Sugar Mills, A.I.R. 1966 S.C. 24. 
16 Supra note 11. 
17 Butler, Judith “Gender Regulations” Undoing Gender. New York: Routledge, 2004. 
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intestate, then we see that relatives of wife do not come into picture in sequence 
of succession but that is not the case when we talk about in the case of wife dying 
intestate. There should be parity with regard to this. Section 15(1) is about the 
performativity of gender roles that is there even now. We see how heirs of husband 
are preferred over her family but still question does not arise with regard to this 
just because of the historical nature that the women had been subjected to. In one 
of the cases where she was thrown out of the house by her father in law and mother 
in law after the demise of her husband. Later, she died after 3 months, and had 
some self-acquired property still after her death the Court held that the property 
will devolve back to the heirs of husband when we read 15(1) along with section 
1618. Thus, we see how the section still favor the paternal side and patriarchal it 
appears. Judith butler what she says in her book Gender Trouble that gender is not 
something natural but it’s a deliberate construct and what we see here is the 
legislature also deliberately giving heirs of husband preference over other heirs, by 
this distinction is being played out. She does not question this fact as because she 
has been subjected to the actions of society from the very long time. The 
performativity that has been going on from the very long time and because of this 
role of gender becomes naturalized and what Butler suggests that this 
naturalization needs to be questioned. Butler states that “Briefly, one is a woman, 
according to this framework, to the extent that one functions as one within the 
dominant heterosexual frame and to call the frame into question is perhaps to lose 
something of one’s sense of place in gender”19 

If we look at section 6 of the HSA then it seems as if the children of daughter are 
also entitled to have right in mother’s property which she gets from her being the 
coparcenary in her natal family. But that isn’t the case as section 6 of the HSA does 
not confer any rights by birth on the children of female coparceners.  

The property that daughter gets from her being the coparcenary would not be 
ancestral property with regard to her children and after partition it will become her 
separate property where as the children of son will have right by birth. This has 

                                                             
18 Omprakash v. Radhacharan, 2009(7) SCALE 51. 
The court held that “it is now a well settled principle of law that sentiment or sympathy 
alone would not be a guiding factor in determining the rights of the parties which are 
otherwise clear and unambiguous.” 
19 Supra note 2. 
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been done by applying the ‘mischief rule’20 which is a well confirmed rule for 
statutory interpretation which suppresses mischief and advances the remedy.21 By 
this it avoids the situation where children will be coparceners in both the families 
i.e. in the father’s family as well as mother’s family. The provisions of section 15(2) 
focuses on the source from where the property has been inherited by the female 
for the reason of delegation of that property. This should also be applied when 
devolution of interest takes place in natal family of female coparceners  but 15(2)(a) 
of HSA applies when property is inherited from father and is not extended to be 
acquired to right by birth.22 The property goes back to the origin as per section 
15(2) of a female dying intestate if it was inherited from her father and mother as 
per 15(2)(a) and as per 15(2)(b) goes back to heirs of husband if she inherited from 
husband or father-in-law if in both the cases there is no children alive. 

Again in one of the cases23, the HSA was challenged in the grounds of being 
violative of article 14 and 15 of the Indian constitution. Section 15(2)(b) as sated 
above shows how property devolve but section 8 where a male dying intestate, 
there is no provision as such where property that he inherits from his wife. The 
court rejected this and held that the is clear intention to ensure that the property 
continues within husband’s line. The assumption that the property should 
devolve/pass through male line is so rooted that court in its judgement reinforced 
gender biasness. This historic discrimination in inheritance for women have 
resulted in creating norms- that a property will pass through the male line. Through 
this judgement it is seen that gender identities are not to be seen as natural but are 
produced forms.24 

                                                             
20 The rule was put forward in Heydon’s case, 76 E.R. 637. Accordingly, the following 
questions need to considered: (i) what the law was before the Act was made, (ii) the mischief 
that was there which was not provided by the law, (iii) what is the remedy that has been 
provided by the Act, and (iv) what is the reason of the cure. 
21 See generally G.P. Singh, Principles of Statutory Interpretation 114-120 (2004). 
22 Supra note 4. 
23 Sonubhai Yeshwant Jabhar v. Baja Govinda Yadav and Others, AIR 1983 Bombay 156. 
24 Judith Butler states in her work Gender Trouble- “The loss of gender norms would have 
the effect of proliferating gender configurations, destabilizing substantive identity, and 
depriving the naturalizing narratives of compulsory heterosexuality of their central 
protagonists: ‘man’ and ‘woman’” 
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As per the section it is seen that she does not have right only in the property and 
what she gets goes back to the original owner. The section does not provide her 
the sense of ownership as the property gets devolve back from where she inherited. 

It can be said that she could Will away her property by way of testamentary 
succession but the percentage of women as per census 2011 who are literate are 
65.46%.25 So, most of the women does not even know of how to make a will in 
the first place and even if they know they don’t do it because of the oppression 
they face especially in rural India. 

CONCLUSION 

In the end, the amendment brought by the legislature in 2005 was an important 
step in uplifting the rights of women in property matters. By giving them right 
from birth in the coparcenary property is more likely to protect their interest. 
Further if marriage of daughter breaks down then she has right in her natal joint 
family. 

There are certain loopholes like it does not take into account of making daughters 
coparceners with respect to other stipulations of HSA like husband and heirs will 
be entitled under section 15 of HSA which they should not have been entitled to. 
Also under section 22 they will have preferential right to acquire interest in 
property to be transferred by the co-heir. 

Still, we see women are not seen as original inheritors due to their not being aware 
of their rights. There is not only need of ensuring formal equality but as well as 
substantive equality and for this purpose if necessary then affirmative action need 
to be taken. The statutory law necessitates that we see to how much extent the law 
is constructed and as well as see how it constructs the existing norms of gender 
relations. The equality issue in the laws as well as society has to be taken in order 
to empower the position of women rather than creating only neutral structure. 

                                                             
25 Census 2011 report. 
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