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INTRODUCTION 

A fundamental question, which has often been the center of debate in criminal jurisprudence, is 

whether the person who failed to complete the commission of an offence should be punished 

less than the person who succeeded in committing that offence?  It is certain that every person 

has to know the nature and consequences of his/her actions. Inchoate (Incomplete) crimes are 

punished because there is a presence of mens rea i.e. guilty mind in the agent’s actions. However, 

should the intention of the agent be the sole criteria in determining the criminal liability? 

Subjectivists appeal to a fully subjective principle i.e. criminal liability should be determined by 

the intentions and beliefs with which the agent acted. Antony Duff introduces an objectivist 

principle and argues that, in addition to subjectivist standards, criminal liability should also 

depend on objectivist standards.1 Duff argues that, apart from the intentions and beliefs with 

which the agent acted, liability should depend on the end result i.e. what actually happened as 

distinct from what the agent intended. 2  Moreover, Duff says that liability should also be 

determined by comparing the conduct of the agent to that of a reasonable person under similar 

circumstances.3 Duff contextualizes both these objective standards into criminal attempts.    

OBJECTIVISM AND RESULTANT HARM 

As mentioned above, objectivists argue that the resultant harm should be considered while 

determining criminal liability. If harm is actually caused by the agent, there is an emotional 

response of sorrow, sympathy etc. on our behalf. If no harm were caused, there would be a 

lesser emotional response. Duff presents us with three subjectivist dichotomies.4 First is the 

dichotomy between the subjective and objective aspects of an action. The second dichotomy is 

the one between control and chance, which states that liability and culpability must depend on 

something that is within our control. Since the actual outcome of any action is (at least in part) a 

matter of chance, the end result is not really within the agent’s control. The third dichotomy is 

                                                           
1 Antony Duff, Chapter 8 Objectivist Themes and Variations in ‘Criminal Attempts’, Oxford: Clarendon Press 1996, 
Oxford Monographs in Criminal Law and Justice, xxvii + 411 pp.  
2 Ibid. 
3 Ibid.  
4 Ibid. 
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the one between agent’s culpability and emotional responses, which states that emotional 

responses surely depend on the outcome of the agent’s action, but one’s judgment of culpability 

should not depend on the end result. The core of Duff's challenge to subjectivist dichotomies is 

the moral appropriateness of what might be called a holistic account of actions, chance, 

consequences and culpability.5 According to me, these dichotomies are successful in representing 

the conflict between the objectivist and subjectivist jurisprudence.   

MENS REA IN THE OBJECTIVIST LAW OF ATTEMPTS 

To understand what constitutes criminal guilt in attempts, we need to analyze the landmark case 

of R v. Shivpuri.6 In this case, a person intended to sell illegally imported heroin drug. However, 

the person didn’t know that what he intended to sell was not actually heroin, but vegetable 

matter. The person was charged on an attempt to sell heroin. Here, Duff distinguishes between 

Intrinsic and Extrinsic objectivism. Intrinsic Objectivists would argue that the person should be 

acquitted as his conduct is not such that the law should hope to punish.7 On the other hand, 

extrinsic objectivists believe that the law should seek to protect mistaken convictions and 

intrusive policing. 8  It can be observed that extrinsic objectivism is similar to subjectivism, 

whereas intrinsic objectivism is in total disagreement with subjectivism.9 The only point where 

extrinsic objectivists disagree with subjectivists is to the extent attempts should be less severely 

punished than if they had succeeded.10 Thus, objectivists argue that certain kinds of impossible 

attempts should not be criminal in their nature. According to them, the intention should be 

examined deeply when an attempt to commit an offence takes place. Intention plays a significant 

role when the crime is incomplete. According to Duff, there is a requirement of a stricter fault 

element in cases of criminal attempts.11 This means that one has to differentiate the content of 

an intention from its context. Suppose a man named John intends to kill the Prime Minister. 

Here, John’s intention is specified into the fact that the person that must be killed should be the 

prime minister. Here, the prime ministerial status is the content of John’s intention. The content 

of an intention has to be construed as the reason for killing the Prime Minister. However, if the 

intention of the person is to kill a person, his intention stops at that point. Now, if that person 

knows the fact that the person he is killing is the Prime minister, then his intention can be said to 

be that of one to kill the PM. But if he doesn’t know that he is killing the PM, he cannot be said 

                                                           
5 K.J.M. Smith, An Objectivist's Account of Criminal Attempts, Vol. 60, No. 3, Modern Law Review, 445, (1998). 
6 R v. Shivpuri (1986) UKHL 2 
7 Duff, supra note 1 
8 Ibid. 
9 Smith, supra note 5. 
10 Ibid. 
11 Duff, supra note 1 
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to have the intention to kill the PM. Here, we see the context of John’s intention. Thus, 

according to the above explanation, there is a difference between “John intends [to kill the Prime 

Minister]” and “John intends [to kill] the Prime Minister.” Similarly, suppose a man is under a 

mistaken belief that his sexual partner is under the legal age to consent and he has sexual 

intercourse with her? If she had actually been under the legal age, he would have committed an 

offence. Just because she isn’t, it has been said to be an attempt. Subjectivists will argue that just 

because he is under a mistaken belief, it doesn’t alter his state of mind. Objectivists will reject 

this and reiterate that one has to distinguish between a dominant intention and a mistaken belief. 

Thus, according to the objectivist law of attempts, a mistaken belief will acquit the agent from 

his action. 12  Suppose a man meets a 14-year-old girl and has sexual intercourse with her. The 

man is under a mistake of law that the legal age of consent is 14 years. Thus, his intention is just 

to have intercourse with that girl and not to have intercourse with a girl who is under legal age to 

consent. Following the objectivist model, he would be acquitted for an attempt to have sexual 

intercourse with an under-age girl. This is because, as objectivists argue, there is no law that he 

intended to break. Thus, the objectivist model will acquit him even if he was under a mistake of 

law. This is precisely the reason I argue that such a model will be unsustainable in the Indian 

context. In India, a mistake of law, be it in good faith or bad faith, is never a justification for an 

agent’s acts.13 This is provided under Section 79 of the Indian Penal Code. A person is presumed 

to know that sexual intercourse with a 14 year old is a criminal offence. This offence is not 

obscure and well known. Thus, it can be concluded that the objectivist law of attempts has an 

element of reasonableness in it.    

ATTEMPTS AS ATTACKS 

If someone acts with an intent to kill someone and if that action is proximate to or a substantial 

step towards achieving that result, then he can be convicted of attempted murder. However, 

objectivists argue that criminal attempts must be attacks on legally protected interests.14 This 

means that attempt requires an external intrusion against the rights of others, or a dangerous and 

unnerving act. An attempt must involve an apparent danger or an apparent prospect of success. 

To commit an attempt, the immediate intention has to be particularized into an intention to 

adopt certain means. For example, an intention to kill is an immediate intention, which is not an 

attempt. An intention to kill by poisoning is an intention that has been particularized. According 

to Duff, criminal attempt takes place when the action connects the intention of the agent to the 

                                                           
12 Keith Culver, Analyzing Criminal Attempts, 11 Can J.L. and Jurisprudence, 441, (1998).  
13 §79, The Indian Penal Code 1860 
14 Duff, supra note 1 
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world.15 In this case, the agent’s immediate intention fails to radically connect with the world, as 

he adopted no means to actualize his immediate intention.  

CONCLUSION 

Duff's overarching aim in offering an objectivist conception of criminal liability is to provide an 

account which better corresponds to and incorporates our general moral responses to human 

action. 16  Duff maintains his argument throughout the chapter and also provides possible 

objections to his arguments. The element of reasonableness in his idea has been made evident in 

this article. The unsustainability of his idea in the Indian legal context has also been analyzed.   

 

                                                           
15 Ibid. 
16 CULVER, supra note 12 


