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INTRODUCTION 

India is all set to introduce the new institutional arbitration setup through the New Delhi 

International Arbitration Centre (“NDIAC”) and to ensure that it is perceived to be the most 

effective solution for domestic as well as international arbitration. But back in May 1995, the 

International Centre for Alternative Dispute Resolution (“ICADR”) was registered under the 

Societies Registration Act, 1860 as an autonomous organization working under the aegis of the 

Ministry of Law and Justice, Government of India – an institution established to promote, 

popularize and propagate alternative dispute resolution methods. A pioneer in professing ADR, 

the society has managed to latch onto a vast network of arbitral institutions and has been 

acclaimed for the same through more grants and support from credible channels such as state 

governments and international establishments. 

STRENGTHENING ARBITRATION IN INDIA – MAKING A GLOBAL 
ARBITRATION HUB 

The idea to make India as a Global Arbitration Hub stems from the rising importance of India as 

a superpower in the global economic order and as a developing country is seen to be a top 

investment destination. But there still exists a reluctance towards entering the market as this 

would involve the investor subjecting himself to the jurisdiction of India. Thus, it is crucial to 

promote a welcoming stance for investors by ensuring that India appears to be incorporating 

best practises in dispute resolution and provide for an effective and efficient world class 

institutionalized approach for the same. In pursuance to that, NITI Aayog along with other 

institutions, in October 2016, organised a three-day Global Conference on “National Initiative 

towards Strengthening Arbitration and Enforcement in India”. Shri Arun Jaitley, the then 

Minister of Finance and Corporate Affairs, articulated the need for reform in arbitral 

infrastructure which impacts costs and investor confidence. 1  The Law Minister, Shri Ravi 

Shankar Prasad called for a “Resolve in India” initiative while the Prime Minister, Shri Narendra 

Modi, voiced towards ADR being the key to assist the business sector while simultaneously 

                                                             
1 https://indianexpress.com/article/business/economy/need-adequate-infrastructure-for-arbitration-says-arun-
jaitley-3095860/ 
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relieving the long burdened judiciary of its caseloads.2 The following are the takeaways from the 

conference3: 

STEPS TO BE TAKEN 

It found that with respect to the current framework, intervention is required on three heads: 

 Governance Framework with respect to all organs to be altered to cater specifically for 

enabling arbitration. 

 Noticing the deficit in physical infrastructure as well as human capital thus fulfilling the same 

with a suitable organised structure in order to encourage arbitration.  

 Finally, to endorse this alternative mechanism as well as the institution itself in order to 

present it as the best option for dispute resolution on both, the domestic and international 

front.  

 

RESTRUCTURING ARBITRAL INSTITUTIONS  

Structure: The decision was to whether have a setup like China where there are multiple 

institutions spread across the country for easy access or to have a single centralized institution 

like in Singapore. The decision taken was to have a centralised setup but with regional offices in 

key commercial cities that are reportable to the centre. 

Funding: The next question was to address if the institution was to be government or private 

funded. Compared to other International Institutions that are either sponsored and setup by 

business houses as in Hong Kong or have a governmental start but then becomes self-sufficient 

as in Singapore, the decision was to be made, not just as an imitation but also had to be 

tailormade to what the country‟s government needs and economy supports. Though, some 

Arbitration Centres were thriving under the business sector such as the FICCI sponsored 

Arbitration Council of India, the government aided approach seemed appropriate.   

Facilities: The system can only be good and sought after if it purports to be the best at 

providing for the process. There must be effective use of technology with respect to data 

handling, storage, case analysis, online dispute resolution, video conferencing, with world class 

infrastructure for managing and accommodating all kinds of prospective litigants. 

                                                             
2 https://www.livemint.com/Politics/w0Loz4Uy8US4yiASJ7vetJ/Developing-an-arbitration-ecosystem-is-a-top-
priority-Naren.html 
3 Bibek Debroy and Suparna Jain, Strengthening Arbitration and its Enforcement in India – Resolve in India. 
https://niti.gov.in/writereaddata/files/document_publication/Arbitration.pdf accessed on 28 May 2019. 
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Education: For the institution to hold its mark as a strong and credible initiative to address the 

application of ADR mechanism in the country, it must also become a centre of learning and 

research for the process. It thus gets flooded by students, professionals and even the judiciary 

that turns to it to receive and give relevant knowledge through seminars, conferences, journals, 

publications etc. which is the core behind the institution‟s academic recognition. This thus 

contributes towards its repute for ascertaining points of law, honing rules, and developing the 

soft law on the subject. 

Human Capital: It is necessary to have a competent pool of persons that can tap into the 

created resource and harness the best the institution has to offer. This required a body of 

individuals that have been exposed to the best there is to offer in the subject, with specialised 

skills for handing various sub-issues the disputes may present. In order to develop this body of 

individuals the following had to kept in mind: 

(a) Constant training of arbitrators with a diverse set of subjects especially that of law so their 

work may sustain judicial scrutiny. 

(b) Body that not only accredits arbitrators for their exceptional work but also blacklists 

contributors that have resulted in disruption of the arbitral process. 

(c) A separate arbitral bar for easy recognition and prompt delivery of service. 

(d) Arbitrators that are specially trained in the area of the tribunals practice and are enabled by 

being specifically associated with such regional forums such as High Courts or District 

Courts. 

 

INSTITUTIONAL APPROACH 

The Law Commission of India has claimed4 that ad hoc arbitrations usually devolve into the 

format of a court hearing with it resulting in frequent adjournments and delays in the process 

with lawyers preferring courts over the arbitral process. Thus, the need is for an independent 

permanent institution that aids and administers the arbitral process in an efficient and effective 

way. The institution is expected to 

(a) Provide for a panel of qualified arbitrators 

(b) Lay down fee payable for the assistance provided 

(c) Inform the process of reporting and maintaining documents for the institution‟s 

scrutiny. 

                                                             
4 Chapter 2, Para 15, Report No. 246 (August 2014), Law Commission of India. 
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This provides for a way to ensure that parties have a perception of autonomy from governmental 

control but at the same time are monitored and held compliant of the essentials of the process. 

The institution is recommended to have its own dedicated Bar with individuals trained and 

educated in the rules of the institution so that they become competent arbitrators that adhere to 

timelines and don‟t just mirror court proceedings and present arbitrations as a viable and better 

process for new potential litigants to appreciate and take notice of. Further even costs for the 

process of arbitration have gone up significantly. Non-existence of regulations in ad-hoc 

arbitration has resulted in this unfairness to thrive. Hence the simplest way to proceed on this is 

to ensure that arbitrations involve facilitating the resolution in a well-organized manner through 

an institutionalised centre, monitoring and aiding the process. 

2017 – JUSTICE B.N. SRIKRISHNA COMMITTEE REPORT 

Cut to January 2017, a High-Level Committee was constituted to review the Institutionalisation 

of Arbitration Mechanism (“Committee”) by the Ministry of Law & Justice. Under the 

chairmanship of (Retd.) Supreme Court Justice B.N. Srikrishna, this Committee was to suggest 

reforms aimed at improving the institutional arbitration in India, strengthen the 1996 Act and 

improving on Bilateral Investment Treaties‟ Dispute Resolution systems. 5  The report was 

submitted in 3 parts on August 3, 2017 which enlisted quite a few reforms needed in the system 

as well as related legislation. The 3 parts were related to 1st – Reform in Institutional Arbitration 

in India. 2nd – Functioning of the ICADR & 3rd – Bilateral Investment Treaties i.e. Investor- 

State Arbitrations. The Key recommendations were notably: 

 Arbitration Promotion Council of India (APCI) – Establishment of a body for grading 

arbitral institutions in the country and for accrediting arbitrators. The body is 

recommended to not be government-run but rather autonomous. A note was made that 

APCI accreditation was not a condition to recognize and enforce awards from the 

institution so that APCI should not monopolize the accreditation procedure. 

 Arbitration Bar and Bench – Similar to the concept discussed above, these specialized 

arbitration benches and practitioners who are well versed with the field and subjected to a 

periodic refresher course on recent developments in the same. 

 Changes to the 2015 Amendment – These amendments have been categorised as: (a) 

amendments to correct obvious errors and ambiguities in the ACA and incorporate 

                                                             
5 Press Information Bureau Press Release, „Constitution of high-level committee to review Institutionalization of 
Arbitration Mechanism in India‟, Dec. 29, 2016, available at http://pib.nic.in/newsite/PrintRelease 
.aspx?relid=155959. 
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international best practices; and (b) amendments specifically aimed at promoting 

institutional arbitration in India. Some of the key changes herein was to limit involvement 

of courts in the procedure of appointment of arbitrators; solution being giving the power to 

an institutional setup. Further, courts‟ involvement in determining the existence and validity 

of an arbitration agreement first was suggested to be unnecessary. 

 National Litigation Policy first formulated in 2010 now sees the need to incorporate 

provisions for the promotion of arbitration in Government Contracts. 

 Declaration of ICADR as an institution of national importance – An idea seen to be traced 

from a suggestion by the first Chairperson of the ICADR6, the change is enabled by the 

parliament to assist with the goal of making the institution globally important by making it 

nationally important; through exercising powers under entries 62 to 64 of List I (Union 

List).7 

 Permission for foreign lawyers to represent clients in International Arbitrations with the 

seat in India – This is a clear lesson learnt from jurisdictions like London, Paris and 

Singapore, where for arbitration proceedings, foreign lawyers and law firms are allowed to 

provide legal services. But subject to the recent holding of the Supreme Court in the case of 

Bar Council of India vs A.K. Balaji & Ors. (2018), where the court held that even in non-

litigious matters including arbitration, foreign lawyers are not allowed to „practice‟, it is yet 

to be seen how this recommendation will be implemented. 

For the purposes of this paper we shall focus specifically on the findings of the committee in 

Part 28 which have been discussed briefly below.  

THE ICADR - ANALYSED   

Set up in 1995, the ICADR had the objective of promoting alternative dispute resolution 

methods and providing facilities for the same.9 The Committee recommended the development 

of the ICADR, an arbitral institution that has the support from the government through 

substantial funding, for becoming India‟s flagship arbitral institution. The three reasons it 

mentions for the choice of this institution are: 

a) It was set up under the aegis of the Ministry of Law and Justice with the object of 

promoting ADR in India – thus a government initiative. 

                                                             
6 Minutes of the Meeting of the Finance Committee of the ICADR held on 27.07.2016. 
7 Union List, Seventh Schedule, Constitution of India, 1950. 
8 Pg 88-96, High Level Committee Report available at http://legalaffairs.gov.in/sites/default/files/Report-
HLC.pdf. 
9 ICADR Brochure, available at http://icadr.nic.in/file.php?123?12:1475756936 (accessed on 23.05.2019). 



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE I.J.L.J CONSULTANT 

 

b) It is an institution that has immense amounts of funding and other benefits from the 

Government. 

The centre itself is setup in an excellent location with already well-developed infrastructure and 

good facilities.  

OBSERVATIONS BY THE COMMITTEE 

The B.N. Srikrishna Report analysed the cumulative work of the ICADR since its inception. The 

principal inspection of the ICADR Headquarters by the Committee lead to the following 

observations: 

Objective: As per its Memorandum of Association the ICADR is “to provide facilities and 

administrative and other support services for holding conciliation, mediation, minitrials and 

arbitration proceedings.”10 Thus this key responsibility is what gives rise to the provision of 

services and facilities as an arbitral institution to parties. 

Funding: The ICADR has primarily 4 sources of income: 

(a) Membership fees and subscription; 

(b) Fees and charges for services and facilities provided by the ICADR to the parties; 

(c) Donations, grants, contributions and income from other sources; and 

(d) Investment income.11 

Land & Infrastructure – A perpetual lease has been granted on the land where the 

headquarters is located. Construction of ICADR buildings have repeatedly been sponsored by 

large grants from Central and State Government.12 This is clear from the development noticed in 

the regional centres at Hyderabad and Bengaluru that have been primarily due to state grants. 

Key points towards the available facilities and its evident lapses are: 

A. Floor Area of 50,000 sqft over 3 floors and a basement.13 The first floor had been leased 

out to the Office of the Principal Chief Commissioner of Income Tax New Delhi from 

15 July 2016. This was a regular practice prior to 2016 as the lease for such space is the 

primary source of recurring income for the ICADR.14 Thus, it was clear that since the 

                                                             
10 Article 3(t), Memorandum of Association of the ICADR. 
11 Rule 15.1, Rules and Regulations of the ICADR. 
12 See Annual Report 2015–2016 of the ICADR, available at http://icadr.nic.in/file.php?123?12:1490865651 
(accessed on 19.07.2017). 
13 B.S. Saluja, „Why Alternative Dispute Resolution (ADR)?‟, ICADR website, available at 
http://icadr.nic.in/file.php?123?12:1395657355 (accessed on 08.04.2017). 
14 Minutes of the 62nd Meeting of the Governing Council of the ICADR held on 17.07.2016. 
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Headquarters‟ completion, till date, the ICADR has been unable to utilize the 

Headquarters to its fullest extent. 

B. There exist three Arbitration rooms with a courtroom format which the committee 

believed to be counter-productive as the layout did not suit the less formal approach 

towards arbitration where a simple well-equipped conference table should suffice. It was 

further noted that even if the rental rates were nominal at only INR 4000-8000 for a day, 

the rooms were rarely utilized as a venue for arbitrations. 

People: The Staff consists of 25 people. Staff assists with tribunal to be constituted under the 

guise of the ICADR Arbitration Rules 1996. No special case management team exists. On the 

governance front, the General Body of the ICADR has 47 members split into 6 classes: 

Foundation Corporate Associate Life Ordinary Honorary 

17 2 1 15 5 7 

Case load – Surprisingly, even if the Institution seems to have attempted to provide for all 

facilities and services, the operations of the entity is clearly stuck in a dire situation. Since its 

inception in 1995, it has only accounted for 49 cases registered in arbitration and 4 cases for 

conciliation.15  

SUMMARY 

The committee‟s observations were specifically four-fold: 

Merits Demerits 

Already existing financial support: 

Initial corpus of Rs.3 crore by the 

Government. Thereafter, further Central 

Government grants to the tune of more 

than Rs.27 crores. 

Inefficiency in Results: Dynamic adaptation 

is not noticed in adopting new changes and 

ideologies noticed in the international 

arbitration ecosystem. Its reputation in 

excellence is still not evident to the country or 

the government/PSU concerns as the caseload 

clearly indicates the lack thereof. 

Centralised location and good 

property: The current location at Vasant 

Size of the Council: 

                                                             
15 Id. at 12. 
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Kunj Institutional Area” benefits from 

being a 20-minute ride away from the 

Delhi International Airport that services 

137 domestic and international routes.   

 Too Large hence uncoordinated. 

 Need for a CEO with experience and 

expertise that can assist by proper 

leadership and vision. 

Low fee structure: Administrative Fees 

and Charges for facilities as well as 

Arbitrator or conciliator fees are 

comparatively lower than international 

standards. ICADR also follows the 

system of remuneration determined as a 

percentage amount in dispute as 

pioneered by the ICC.16 

Failure to Adapt: ICADR Rules are not up to 

date with world standards. Examples are 

joinder, consolidation of proceedings, 

emergency arbitrators etc. Even in the 2016 

revision, this lapse has been noticed. 

Ample Infrastructure: Sufficient 

infrastructure to support arbitration 

hearings including arbitration rooms, 

waiting lounges for arbitrators, library 

facilities and videoconferencing facilities 

are available.  

Infrastructure not utilized: The sufficient 

infrastructure is not utilized completely. 

Limited usage is noticed. Design of Arbitration 

Rooms must be modified from court room like 

manner to arbitration style informal hearings. 

 

RECOMMENDATIONS 

The committee thus formulated the following recommendations to ensure that there was some 

reform brought to the institution: 

1. The primary solution the committee sees is by a necessary revamp of its structure and 

governance model. This would require it to lose its status as a society and be taken over by 

the Government. They present this through two options- (Option 1) either to declare the 

ICADR as an institution of national importance and allow the ICADR to be taken over in 

accordance through an ordinance/statute or (Option 2) cancel the lease of land given to the 

ICADR at Delhi and possession transferred to the government again to setup a new 

institution. The committee specifically recommends that Option 1 take a preference upon a 

close analysis of the legal issues involved. 

                                                             
16 K.N. Bhat, “Ad hoc or Institutional Arbitration - Which is Better for India”, XLIII (4) ICA Arbitration Quarterly 4 
(January-March, 2009). 
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2. ICADR to be renewed and remarketed as the India Arbitration Centre through a public 

relations team that can ensure it is presented to commercial markets & PSUs to be a 

preferred premier arbitral institution. Inflow of work is directly proportional to the brand 

marketing the new institution can achieve as arbitrations are courts of choice. 

3. Infrastructure and facilities to be fully kept up-to-date and utilized. 

4. An overhaul of the ICADR is a must in the form of a two-tier system with a Board of 

Directors constituted of leading international & national arbitration practitioners, judges and 

academics and a CEO along with a Secretariat. 

5. The CEO managing the operations of the ICADR along with case management support by 

the Secretariat, headed by a Registrar, shall be reportable to the Board of Directors. The 

Secretariat shall assign a counsel to each ICADR case for specific management assistance to 

be provided. 

6. The Registrar of the Secretariat shall be the Member-Secretary of a Chamber of Arbitration 

to be setup involving experienced arbitrators to take part in forming the ICADR‟s panel of 

arbitrators and additionally be the appointing authority for arbitrators in individual matters 

when sought. The Panel must have a stringent criterion for selection so as to enrich it with 

the most well-trained & skilled national or International arbitrators. 

On the research and training front, an academy for training as well as for research relating to 

development of local and global arbitration law, is recommended. The Standing Committee of 

the Arbitration Promotion Council of India (APCI) is to receive an annual report from the 

ICADR‟s permanent three-member committee to enlist „statutory, judicial or governmental 

roadblocks‟ and suggest reform in the arbitration ecosystem. 

NDIAC BILL 2018 

The recommendations from the Committee along with the incorporation of suggestions from 

the Niti Aayog Conference, lead to the formulation of the New Delhi International Arbitration 

Centre Bill, 2018. Introduced on January 05, 2018, the bill was seen as the right approach 

towards the institutional push to Arbitration in India.17 Some of its key implementations were: 

(a) According NDIAC as an Institute of National Importance. 

                                                             
17https://www.khaitanco.com/PublicationsDocs/Mondaq-KCOCoverage16Jan18Rajat.pdf accessed on 10 May 
2019. 
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(b) Change in Composition of the governance structure solving the ineffective decision 

making of the huge 47 Member body to a 7-member body.  

(c) Replacing ICADR‟s objectives with importance to elements of cost, time, accredited and 

qualified personnel. 

(d) Mimicking a 2 Tier System of a CEO for daily functioning & a Board of Directors for 

accountability along with a Secretariat for caseload management. 

(e) NDIAC to be a Body Corporate differing from the ICADR being a registered society. 

(f) Chamber of Arbitration & a panel of arbitrators. 

(g) Arbitration Academy for research and training. 

On the face of it, it is evident that most of the recommendations put forward have been covered. 

Thus, the bill was all set to become the core action towards developing a better institutional 

setup; the only hinderance, at the time being, getting the bill to be made into law.  

TIMELINE 

To appreciate the process of how the root idea was to be brought into legislation, the following 

legislative timeline is helpful: 

 October 2016 – Niti Aayog‟s Global Conference on National Initiative on Strengthening 

Arbitration and Enforcement saw multiple instances of Key Policy makers expressing the 

need to see reform in arbitration mechanisms in India. 

 December 2016 – Department of Legal Affairs, Ministry of Law and Justice constitutes 10-

Member High Level Committee under the Chairmanship of Justice B. N. Srikrishna. 

 August 2017 – After 7 Sittings, Committee submits report to Shri Ravi Shankar Prasad 

Hon‟ble Minister of Law & Justice and Electronics and Information technology. 

 January 2018 – The New Delhi International Arbitration Centre Bill, 2018 was introduced 

in Lok Sabha by the Minister of State for Law and Justice, Mr. P.P. Chaudhary on January 

5, 2018.18 

 January 2019 - The Lok Sabha, after deliberation and debate passed the NDIAC Bill in the 

late evening of January 4, 2019. Unfortunately, due to scheduling delays, the Rajya Sabha 

was unable to take the same up for consideration in the winter session (11 Dec – 09 Jan) or 

the budget session (31 Jan 19 to 13 Feb 19). 

 

                                                             
18 https://www.prsindia.org/billtrack/new-delhi-international-arbitration-centre-bill-2018 accessed on 9 Jun 2019 
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WHY AN ORDINANCE? 

On 28 Feb 2019, the Cabinet approved the promulgation of an Ordinance for the purposes of 

the NDIAC Bill.19 This is due to the following reasons: 

1. The Lok Sabha during the January 4th session managed to pass the NDIAC Bill only by MP 

Anurag Singh Thakur managing to convince the Chairperson to extend the session for 10 

more minutes in the late hours of the day.20 

2. The Upper House witnessed repeated adjournments over several issues during the entire 

session to the order that even the Chairman M Venkaiah Naidu expressed displeasure over 

House disruptions. Rajya Sabha, thus never even had the opportunity of considering the Bill 

before the parliament was adjourned sine die on 13 Feb 2019.21 

3. Considering the 2019 Indian general elections were scheduled to be held from 11 Apr to 19 

May 2019, the Lok Sabha‟s dissolution was imminent. The Bill was evident to meet its fate 

under Article 107(5) of the Constitution where any Bill which having been passed by the Lok 

Sabha is pending in the Rajya Sabha, lapses on the dissolution of the Lok Sabha. 

4. Moreover, by 01 May 2019, India is required to indicate to the World Bank various 

parameters of “ease of doing business” which is expected to include the establishment of a 

world class Arbitration Centre.22 

Thus, upon the Cabinet‟s recommendation, the Ordinance went under the seal of the President 

on 2nd March 201823  

NDIAC ORDINANCE 2019 – BRIEF OVERVIEW 

Features of the Ordinance are: 

 Governance - Composition: 7 members including:  

a. Chairperson who has been a Judge of the Supreme Court or a High Court, or an 

eminent person with special knowledge and experience in the conduct or 

administration of arbitration 

b. two eminent persons having substantial knowledge and experience in institutional 

arbitration 

                                                             
19 http://pib.nic.in/PressReleaseIframePage.aspx?PRID=1566736 accessed on 09 Jun 2019. 
20 http://loksabhadocs.nic.in/debatestextmk/16/XVI/04.01.2019.pdf accessed on 10 Jun 2019.  
21 http://newsonair.nic.in/News?title=Parliament-adjourned-sine-die&id=359678 accessed on 10 Jun 2019. 
22 Para 12, International Centre for Alternative Dispute Resolution v. Union of India 2019 SCC Online Del 7492 
23https://www.prsindia.org/sites/default/files/bill_files/The%20New%20Delhi%20International%20Arbitration%
20Centre%20Ordinance%2C%202019.pdf accessed on 10 Jun 2019. 
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c. three ex-officio members, including a nominee from the Ministry of Finance and a 

CEO 

d. a representative from a recognised body of commerce and industry, appointed as a 

part-time member, on a rotational basis.   

 Term: Hold office for 3 years with possible re-appointment.   

 Superannuation: Retirement at 70 years for Chairperson and 67 years for other members. 

 Main objectives of the NDIAC:  

a. promoting research, providing training and organising conferences and seminars in 

alternative dispute resolution matters.  

b. providing facilities and administrative assistance for the conduct of arbitration, 

mediation and conciliation proceedings.  

c. maintaining a panel of accredited arbitrators, mediators and conciliators.24   

 Key functions of the NDIAC: 

a. facilitating conduct of arbitration and conciliation in a professional, timely and cost-

effective manner,  

b. promoting studies in the field of alternative dispute resolution.25 

 Finance and audit: A fund to be setup to receive grants from the central government, fees 

collected for its activities, and other sources.  Audit to be conducted and certified by the 

Comptroller and Auditor-General of India. 

 Institutional support: NDIAC to setup a Chamber of Arbitration which will maintain a 

permanent panel of arbitrators.  Duties and functions are as recommended by the HLC 

Committee. 

Thus, on the face of it, the legislature has managed to incorporate most of the recommendations 

made by the High-Level Committee while ensuring the process of implementation isn‟t delayed 

and every stakeholder in the community benefitting from the change. A subsidiary question that 

pops up now is how is the ICADR and its members adjusting to this revamp. 

 

 

                                                             
24 Section 14 of the NDIAC Ordinance 2019. 
25 Section 15 of the NDIAC Ordinance 2019. 
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RESISTANCE TO CHANGE  

Even though the ICADR has had more than 2-3 years of notice of the changes happening, the 

institution was caught by surprise that an ordinance in the late hours of 02 Mar 19 managed to 

“eliminate the very existence of the society” overnight.26 The following is a synopsis of how the 

Society took to resisting this change. 

4 Mar 2019 – The Society challenged the Ordinance as violative of Article 14,19(1)(g) and 300A 

of the Constitution of India. This takes into acknowledgement the numerous employees & 

officers left unemployed and the society losing all its assets and properties. The society prays for 

a stay over the appointment of a custodian for acquisition of its assets. 

7 Mar 2019 – Chief Justice Rajendra Menon and Justice VK Rao‟s main focus was on the 

urgency of the ordinance. While observing that the ICADR must be permitted to function as 

there were still some arbitration cases pending before it, the Bench ordered a stay on the 

appointment of a custodian of the undertakings of the society and ordered the Union 

Government to present the circumstances which called for the urgency of an ordinance.27 

16 May 2019 – The interim stay granted was based on checking whether the ordinance was 

„actuated by oblique motive or satisfaction tainted with fraud‟. But the Court now after perusing 

a short affidavit filed by the Union found that the scope of judicial review of the ordinance 

extends only to “enquire into whether there was no satisfaction of the President at all under Art. 

213” 28 . And based on the adequate amount of research and progress made towards 

institutionalizing arbitration in India from 2014 till date, the Court believed that the “material not 

only was substantial but also relevant” for the President to exercise his discretion and it was thus 

outside the scope of judicial review. Interim Stay order was thus vacated and the ICADR was 

allowed to be taken over by the Union Government save the petitioner society being permitted 

to conduct all pending arbitration cases before it.29 

ORDINANCE TURNS TO BILL 

10  Jul 2019 – Lower house of the parliament gives assent.30 
18  Jul 2019 – Rajya Sabha passes the bill. 
26 Jul 2019 – The final presidential assent is received and the New Delhi International 

Arbitration Centre Act, 2019 was enacted with a deemed enforcement from 02 Mar 2019, the 

                                                             
26 W.P.(C)2236 of 2019. 
27 International Centre for Alternative Dispute Resolution v. Union of India 2019 SCC Online Del 7492 
28 Krishna Kumar Singh v. State of Bihar (2017) 3 SCC 1. 
29 International Centre for Alternative Dispute Resolution v. Union of India 2019 SCC Online Del 8540. 
30 https://www.prsindia.org/billtrack/new-delhi-international-arbitration-centre-bill-2019 accessed on 28 Aug 2019 

https://www.prsindia.org/billtrack/new-delhi-international-arbitration-centre-bill-2019
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date the Ordinance was promulgated.31Thus, after a long journey of resistance and slow steps, 

the law though created over a significant period, was finally brought into existence within a 

month by the new government as an attempt to solve the widely discussed and known problems 

with India‟s arbitral setup.  

QUESTIONS LEFT UNANSWERED 

There have been multiple inputs by all the stakeholders in the community regarding the new law 

creating ambiguities. 32 The Central government not only appoints members and funds the 

NDIAC, it can also now remove members from office. Any investor not approaching courts and 

trying to adopt ADR methods might be discouraged by the proactive role played by the Central 

Government. Even though this approach was noticed with the SIAC, its success can only be 

noted when NDIAC becomes self-sufficient and independent. Thus, the effective solution is to 

make the Central Government actions regarding appointment or removal etc to be utmost 

transparent as well as accessible to all stakeholders. The future must see a gradual disengagement 

of such governmental intrusion. Ordinance only cures the administrative issues in relation to the 

ICADR, but the antiquated approach of resolving disputes is yet to see reform. The procedural 

framework must be laid in order to present the NDIAC to be a competitively priced and 

efficient institution with precise timelines for completion of proceedings. Updating the rules 

requisite in order to include provisions for consolidation of arbitrations, emergency arbitrators, 

immunity to arbitrators and confidentiality of information will go a long way to present the 

institution to be more attractive for diverse matters. Thus, making it foreign investor friendly is 

the key to increase the marketability of the new NDIAC institution. 

QUESTIONS LEFT UNANSWERED 

The NDIAC has managed to finally come into the plane of existence in the wake of an age-old 

institution that though less successful, still went miles in laying a foundation for an 

institutionalised setup in the Indian Arbitration scenario. It is to be seen how the NDIAC fares 

in building upon the heritage roots of the ICADR while being ready and able for catering to 

larger audiences & bigger challenges – a journey chartered since long & off to a slow start. The 

Union of India with its rich and ever-growing arbitration community can only hope to keep the 

words of writer Carl Bard in mind that “Though no one can go back and make a brand new start, anyone 

can start from now and make a brand new ending.” 

                                                             
31http://legalaffairs.gov.in/sites/default/files/The%20New%20Delhi%20International%20Arbitration%20Centre%
20Act%2C%202019.pdf accessed on 23 Aug 2019. 
32 http://arbitrationblog.kluwerarbitration.com/2018/05/04/new-delhi-international-arbitration-centre-building-
india-global-arbitration-hub/?print=pdf accessed on 09 Jun 2019. 


