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INTRODUCTION 

In certain legal frameworks, constitutional adjudication entails granting courts the authority to 

overturn the decisions of other state authorities, including democratically elected legislators. The 

first and most important challenge is to define the scope of judicial review. My primary goal in 

this paper is to be critical. I'd like to take issue with Ronald Dworkin's well-known effort to 

accomplish this goal by using the difference between Rules, principle and policy. In Taking 

Rights Seriously1, he argued that “courts should rule on matters of principle rather than legislation, and that 

they are better prepared for this than legislators.” Dworkin's philosophy is still much alive and important 

to contemporary constitutional thought, despite the years that have elapsed since it was first 

conceived. Since I believe it exemplifies a popular - maybe even prevalent - way of thinking 

about the position of courts and, in particular, the practise of judicial review. It is based on the 

strong intuition that judges are the best people to rule on issues including the operation and 

protection of civil rights. There always exists a discussion in jurisprudence on the existence and 

status of legal rules. Some scholars like H.L.A. Hart argue that “law is simply a matter of rules” 2; 

others argue that rules are merely a part of law not the out and out of it, or that rules are only a 

basis of law, and that they do not decide the results of judges' rulings on their own.3 Any of the concepts 

regarding laws in this never ending debate seem strange when seen through the lens of 

Wittgenstein's remarks on rule-following. Ronald Dworkin's popular division of rules and legal 

principles is an example. My aim in this paper is to highlight and analyse Wittgenstein‟s thoughts 

to point out the oddity in Dworkin's theory of Adjudication.  

DWORKIN’S DISTINCTION BETWEEN RULES, PRINCIPLES AND POLICY 

Dworkin proposed a distinction in his paper that has become ubiquitous in legal philosophy4. He 

claims that a positivistic view of law, in which law is just a set of rules (that can be distinguished 

from other rule sets by any systematic criteria), is incorrect. According to Dworkin, when lawyers 
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think or argue for rights and duties, they use concepts that are not rules but instead act as principles, policies, or 

other types of standards. Talking about the Positivists‟ core notion of single universal criteria for law forces one to 

overlook the prominent positions of these principles that aren't laws.5 After having a glance at this statement 

of Dworkin, the question that comes to one‟s mind is that what can be the difference between 

rules and principle, and how the other concepts used by counsels to argue in the court different 

from set of rules? The answer to the above quest is found after further perusal of Dworkin‟s 

Article. It's a logical distinction to make between legal principles and legal rules. Both sets of 

regulations point to specific decisions on legal obligations under specific cases, but the nature of 

the guidance they provide differs. „The application of rules is all-or-nothing‟.6 If the specifics that a rule 

requires are provided, the rule is either relevant, in which case the response it provides must be 

considered, or it is irrelevant, in which case it has no bearing on the decision. As a result, rules 

are such that “dictate the result, come what may” 7 if they are true. Dworkin links them to game rules 

to demonstrate their existence. In baseball, for example, if a hitter has three strikes missed, he is 

out. The game's referee cannot firmly hold that this is an accurate rule of the game while still 

deciding that certain batters are allowed to have four strikes. Likewise, in the game of cricket not 

every delivery is counted to be legitimate.  Of course, there might be unusual conditions that 

cause a batter to get an extra strike; and thus, according to Dworkin, an accurate statement of the 

rule must take all exceptions to the rule into consideration. This is the aspect of his account of 

rules that interests me as a scholar. Any rule that does not mention any of the exceptions is 

considered "incomplete." Similarly, since it is a statutory necessity that a will be signed by two or 

more witnesses8, the validity of a will signed by only one witness cannot be established. The rule 

may have exceptions, but if it does, merely stating the rule without enumerating the exceptions is 

misleading and incomplete. The exceptions could theoretically all be identified, and the more of 

them there are, the more extensive the rule statement is. Principles, on the other hand, even if 

they clearly are applicable to a given case do not conclude a specific outcome. In some cases, a 

principle such as "No man may profit from his own wrong" can be used to make a decision as in 

the famous case of Riggs vs. Palmer9, in which a grandson should not inherit his grandfather 

because he had murdered him, while in others, a man may be allowed to profit from his own 

wrong for example, in a case where one may enjoy the benefits of a new job after having 

obtained it by breaching contract with previous employer.  In other words, a legal principle "states 
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a reason that argues in one direction but does not include a particular decision." 10 Dworkin cites the case of 

Henningsen v. Bloomfield Motors11, in which the Court was asked whether a car maker could 

restrict his responsibility if the vehicle was found to be faulty. Even if the law did not address 

this case, the court stated that Henningson should be reimbursed for his medical costs by the 

manufacturer because it is a requirement of customer and public interest. Dworkin claims that in 

both cases, the courts decided the cases based on principles rather than rules. Valid rules must 

never be in disagreement with one another. They are not true if they conflict with a specific 

situation. Legal principles, on the other hand, can clash but not fundamentally lose their 

convincing power. As a result, in the event of a disagreement between principles, a judge weighs 

their validity in light of the context, implying that „principles' have a dimension of relative 

weightage in a situation that is not achievable with rules. There are two types of rules: valid and 

invalid. In the event of a dispute between two rules, the conflict is resolved either through the 

application of other rules or through the application of other important principles. However, 

laws are eventually classified as true or false. Following this distinction, Dworkin makes two 

main points against Legal Positivism: first, it lacks the role of principles in decisions even when 

rules are explicit. Second, in situations where the rules are unclear, it exaggerates the position of 

judicial discretion. In a way, his argument is also known as the 'Theory of Adjudication.' 

Dworkin also claims that the positivist theory of judicial discretion, which states that if a case is 

not covered by an established rule, the judge must exercise his discretion only in terms of the 

origins of laws as defined by the rule of recognition, is ineffective because judges do make 

decisions based on moral or social policy considerations. 

CRITIQUE OF DWORKIN DISTINCTION BETWEEN RULES & PRINCIPLES 

Dworkin's distinction between rules and principles has been widely criticised, despite its 

considerable influence. The critics' key goal has been to demonstrate that there is no justification 

that positivism cannot incorporate principles in its account of law.12 Nonetheless, legal theorists 

seem to have overlooked Dworkin's astonishing suggestion that there may be such a thing as a 

complete expression of a rule that leaves no question about its proper implementation.  

WHAT COULD HAVE DWORKIN MEAN WHEN HE SAID THAT? 

A rule that meets the theoretical criterion of completeness must be written in a language that is 

completely unambiguous: all of the terminology used in the rule must have specific, well-defined 
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definitions. As a result, there should be no doubt on what, say, and section 63 of the Indian 

Succession Act of 1925's "signature" or "witness" means. This means that the law should be 

written to prepare for any such special cases, such as where a will is declared void by the 

signatures of three witnesses (suppose if one witness is e.g. intoxicated). Dworkin, as we've seen, 

believes that such a complete declaration of a rule is feasible. Wittgenstein in his philosophical 

writings make us aware that many of our principles or concepts have no lucid scope or specific 

boundaries. Here Wittgenstein gives the example of „game‟, he says, When we examine all of the 

many objects that are referred to as games, we discover that they have little in common, but 

rather “a complex network of similarities overlapping and criss-crossing” 13. “The concept of „game' has blurry 

edges.” 14 This isn't to suggest that we can't assign our concepts and principles concrete 

interpretations – we can. For specific purposes, Wittgenstein agrees that this is plausible.15 On 

the other side Dworkin seems to want more from legal rules; he seems to like absolute precision, 

not just precision for a specific reason. Wittgenstein seems to be attempting to demonstrate that 

this is a muddled requirement. 

DWORKIN‟S UNAMBIGUOUS LEGAL RULE 

Consider Dworkin's inspired example of a clear legal rule: a will is void unless two or more 

witnesses sign it. It seems that we should define all of the terminology in advance, allowing a 

judge to distinguish valid wills from invalid wills “come what may.” However, as H.L.A. Hart 

points out, even the most innocent-appearing word in this section, „signature‟, will trigger issues. 

What if the person signing the will just writes down his initials? Or if he signs his signature at the 

top of the first column rather than at the bottom? Or if his hand is controlled by someone else? 

As if he goes by a fictitious name?16 In my opinion, Of course, Dworkin would respond that a 

full expression of the rule must take these situations into consideration, and that if the current 

implementation does not, it must be adjusted accordingly. But, can a complete expression of the 

rule, on the other hand, instruct us what to do if our rules of nature or our way of life drastically 

changes or have a paradigm shift? What does it signify to sign a document if the paper catches 

fire every time one touches it with a pen? Or what if pens and paper were to vanish entirely from 

our culture in future? When we try to perfect any clause or section by defining it peripheries we 

are in sense restricting its further development. If a thing is perfect in itself it needs no 

altercation or has no scope left to become better. This proposal of Dworkin in a quantum of its 
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elves goes against the very „Dynamic nature of law‟. Laws work in order to protect the interest of 

society and as societies needs changes laws gradually have to change. Wittgenstein says, the point 

isn't to come up with fresh and bizarre scenarios with each new iteration of the rule, nor to point 

out any inherent flaw in human cognitive abilities (namely, the defect of not being able to know 

what the future will be like). Simply put, the point is to remind us that only under usual 

circumstances is the word's use specifically prescribed; we know, without a doubt, what to say in 

this or that situation. The more unusual the situation, the more sceptical we are about what we 

are about to suggest. And if the things are different from what it were, our standard language 

games would lose their point.17 Thus, a law such as "A will is invalid unless signed by two or 

more witnesses" is complete if it serves its function in ordinary situations – in everyday legal 

procedure, with followers of the rule having undergone equivalent legal education, with people 

acting normally, and so on. We wouldn't know how to enforce this law if things were really 

different from how they are now. This should not be seen as an abstract interpretation of how 

rule-following is practicable, but rather as a syntactical reality: knowing how to apply a rule 

correctly requires knowledge of ordinary circumstances. When Dworkin says that legal rules 

"dictate the outcome, come what may," he may be implying that the way they are meant decides 

the right application. As a result, it is the rule's context that determines its applicability. When the 

context changes it becomes inapplicable and thus, a rule cannot be omnipotent and universal. 

Your presumption, as Wittgenstein puts it, was that the process of meaning the command had 

already traversed all those steps in its own way: that when you meant it, your imagination "flew 

forward" and followed all the steps before you physically arrived at this or that one. Dworkin's 

definition of legal laws seems to be based on this theory. “You have no model of this superlative fact,” 

Wittgenstein continues, “but you are seduced into using a super-expression.” (It's a philosophical superlative, 

maybe.)”.18  Here, I believe Dworkin has no clear model of what he intends as he describes legal 

rules as anything that will in essence foresee all exceptions to them. He's persuaded to use a 

super-expression because he needs to draw a clear line between two sets of legal standards; and, 

perhaps, because he's deceived by the perception we get when we adopt basic (legal) rules. It 

always seems as if “the law, once stamped with a specific sense, traced the lines along which it is to be enforced 

in all of space,” as Wittgenstein agrees.19 Lastly, it can be agreed that, following a rule can 

sometimes feel like tracing a line that the rule has drawn through the whole existence. It just falls 

apart if this is taken as an example of how rule-following is achievable, or as showing us the 

definition of rule. 
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CONCLUSION 

The conclusion of the recent scrutiny is that, to the extent that Dworkin implies that: 

 Legal rules are implicitly, or by their very existence, separate from legal principles, the 

distinction between the two is untenable.  

 The concept of rules as absolutely deterministic principles that prescribe an outcome in all 

situations is merely a "philosophical superlative" for which there is no real model. 

 In any chapter, Dworkin has struggled to show that seeing law as rules without standards 

leads to a faulty or undesirable understanding of law and legal duty. To this extent, he has no 

compelling counter-argument to positivism. 

 There's no reason to assume, according to Dworkin, that the importance of a rule varies 

depending on the situation, and that the decision between valid and applicable rules is based 

on their relative importance in a given scenario. The positivists' model of law, on the other 

hand, explains this paradox. 

 Nothing about the essence of legal rules suggests that their significance cannot vary within a 

legal framework, according to Dworkin. He no longer made the argument that legal rules are 

rigid and narrow. 

 If the rule-based model had to admit cases where a judge could not find clarification from 

the rules because no rules explicitly covered them, then a doctrine of judicial discretion 

would be needed. However, a proper reading of the law model by Dworkin reveals that this 

conception of the judge's dilemma is unfounded, and Dworkin's assertion to the contrary is a 

jumble of confusions and false equivalences.20  

Nevertheless, if one wishes to distinguish between different kinds of legal standards by finding 

out that they are used in distinct manners of legal practise, this difference can be justified. To be 

fair to Dworkin, he also employs this criterion in his distinction between rules and principles; as 

we see at the introduction of the paper, he discusses lawyers' "use of standards that do not act as rules, 

but operate differently as principles and policy..." The functional distinction between rules and principles 

described by Dworkin seems to be deduced as follows: if a judge refuses to apply a standard to a 

particular case, and the majority of the legal profession believes that this is unreasonable, that the 

judge should have applied the standard, that it is only applied in cases like this, then the standard 

in question should be considered a rule. It is a principle if a judge will disregard a standard 

without this reaction. My objective here was not to deny that such a distinction exists; rather, I 
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wanted to demonstrate, referring Wittgenstein and H.L.A Hart as an evidence, that turning this 

functional distinction into a metaphysical distinction leads to nothing but confusion and 

ambiguity. Today majority of the legal fraternity in the world believes that Dworkin‟s distinction 

of rules, principles and policy solely on the basis of practical applicability do nothing more than 

inviting more confusion and complexities in the minds of jurists. 


