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INTRODUCTION 

The theory of separation of powers is based on the functional distribution of powers. In the case 

of functional distribution, powers are divided among three branches or organs of government: 

the legislature, the executive and the judiciary. The legislative branch is responsible for enacting the 

laws of the state and appropriating the money necessary to operate the government. The executive 

branch is responsible for implementing and administering the public policy enacted and funded by 

the legislative branch. The judiciary branch is responsible for interpreting the constitution and laws 

and applying their interpretations to controversies brought before it. Regarding functional 

distribution of powers, Montesquieu, in his book ―The Spirit of the Law‖ developed a theory. It 

is called the theory of separation of powers. Before Montesquieu, some scholars dealt with the 

separation of powers. But they could not expound a theory properly. It was Montesquieu, who 

expounded the theory of separation of powers scientifically and thoroughly. That is why, he is 

said to be the father of this important doctrine.  

AN OVERVIEW OF THE THEORY 

Montesquieu says in his book: ―There would be an end of everything, where the same men or the same body, 

whether of the nobles or of the people, to exercise those three powers, that of enacting laws, that of exercising the 

public resolutions, and of trying the cases of the individuals‖.1 Madison was also inspired by Montesquieu. 

Madison observed: ―The accumulation of powers in the hands of one, few or many, whether elected, nominated, 

hereditary or appointed, may be pronounced as just the very definition of a tyranny.‖2 Prof. E.S Corwin points 

out that Montesquieu‘s theory of separation of powers consists of two propositions that, there 

are three intrinsically distinct functions of government – legislative, executive and judicial and 

that these distinct functions ought to be exercised respectively by three separately manned 

departments of government, which should be constitutionally equal and mutually independent.3 

On the other hand the Basic Principles of the Theory establishes that powers should not be 

                                                           
1 Baron de Montesquieu, Charles-Louis de Secondat, On the Spirit of the Laws, Book XI, 1748 
2 Hamilton A., Madison J., Jay J. (2009) Federalist No. 47. In: The Federalist Papers. Palgrave Macmillan, New York. 
https://doi.org/10.1057/9780230102019_16 
3 Corwin, Constitution of United states of America: Analysis and Interpretation, pp 9-10,  
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concentrated in the same person or in the same bodies of persons, powers should be diffused. 

Fusion of powers is dangerous to individual liberty, each branch of government should be 

assigned its own functions and powers and this theory involves a complex system of check and 

balances. It is supplementary to the separation of power principle of organization. Each branch 

has a limited degree of control over the other. The theory of separation of powers can be 

understood as the fact that one organ of the government cannot perform the duties of any other 

organ, One individual cannot be associated with more than one organ of the government, One 

organ cannot control another organ or interfere with its activities. Focusing on mainly three 

objectives of the theory of separation of powers which can be described as that it wants to make 

use of specialization in administration, Good government will be possible if the three branches 

of government are made independent from one another and that it aims at safeguarding 

individual liberty and also Because, individuals cannot enjoy liberty if powers are concentrated in 

the same individual. Subsequently it can be concluded that There are three aspects of 

Montesquieu‘s theory— First, he recognized that government has three functions ―that of 

making laws, that of executing public affairs and that of adjudicating on crimes or individuals 

cases.‖ Secondly, He stipulated that there should be three corresponding organs of government; 

the legislature, the executive and the judiciary. Finally, he stated that these three functions should 

be held by three separate branches in order to uphold and protect liberty. The British jurist 

Blackstone and the founding fathers of the American constitution, particularly, Madison, 

Hamilton and Jefferson, extended their full support to the theory of separation of powers. They 

regarded Separation of Powers essential for protecting the liberty of the people.4   

INFLUENCE OF MONTESQUIEU’S THEORY  

Its influence was profound on the constitution makers of America and France. The Theory was 

also applied to the constitutions of States like Argentina, Brazil, Chilie and Mexico. Because, 

these countries followed the American constitution as their model. This gives reason to the 

Decline of the Theory. Firstly, this theory is not in a position to serve the purpose of the 

nineteenth and twentieth centuries. Apart from this theory, there are several devices to check 

autocratic power. Secondly, the concept of welfare state also gave a blow to this theory. Now-a-

days, everyone wants to give the executive more powers. Thirdly, Democracies which followed 

this theory were discredited. They could not solve their problems and dictatorship occupied their 

place. Fourthly, in the twentieth century, other methods have been evolved to safeguard liberty 

                                                           
4 K K Ghai, Separation of Powers: What is the Theory of Separation of Powers?, 
http://www.yourarticlelibrary.com/constitution/separation-of-powers-what-is-the-theory-of-separation-of-
powers/40336/ 
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and Lastly, moreover, complete separation of powers is also not possible. For these factors the 

theory of separation of powers has declined.   

IMPORTANCE OF SEPARATION OF POWERS  

Separation of powers is a doctrine of constitutional law under which the three branches of 

government executive, legislative and judicial as the system of checks and balances because each 

branch is given certain powers so as to check and balance the other branches. Let‘s go a bit 

behind and explain what is power exactly is. Power is the ability to influence the behaviors of 

others because of that the power is very vital or important for the decision-makers. But if the 

power sees itself as a target of the politics, then it will destroy itself because power is a tool (but 

not aim) to apply the policies and decisions, which are related our interests and decisions that 

will provide us to achieve a better quality of life. Power is the ability to achieve goals or ability to 

influence the outcome of existing events or objectives. Power is the ability to influence and 

control other people‘s behavior. At the same time, power is the authority holding this capacity 

and is the ability to influence and determine. Therefore power sometimes is the ability of 

decision-making and agenda-setting, and sometimes it is the ability to determine the thoughts, 

wishes, and needs of others. In contemporary democracies, the sovereignty of power is not used 

alone. I would like to take a look about legitimacy and try to find an answer to that ― how the 

power provides its legitimacy ―. Legitimacy holds two distinctive qualities; Legal basis, and the 

basis of consent. Legitimacy, like authority, is a matter of degree; a government may gain and 

retain its legitimacy from citizens of the state. Therefore the government should be responsible 

for providing the citizens basic rights and wishes. The legitimacy of the government based on the 

relation between the state and its citizens. The relations between the individual and the state and 

their legitimacy in the governing process are determined and limited by the basic texts. In 

exercising their power and rights, they perform in a certain set of rules. In this respect, they do 

not have the full freedom to use both their power and rights. Power uses its own abilities within 

the rules. Every state has a written or unwritten decision or set of rules (constitution). Power is 

distributed among the institutions and powers. It sets out certain basic rights of the citizens and 

the basic borders of the governments. Constitution provides reconcile and social order in 

society. If you do not have to reconcile and social order existence of the society could be in 

jeopardy. Another main purpose of the constitution is to put legal restrictions on power – 

decision-makers. A constitution indicates the basic rules which are organization style, organs, 

relations among the organs, relations between the state and the citizen of the government a 

superior law. I think the information which I gave on the above is enough for the introduction 
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and to understand the key concept of separation of powers. Let‘s talk about more of separation 

of powers. The Government – decision-makers or the group who has the power to govern, want 

to secure their own rights and freedoms towards monarchy. But thanks to the democracy within 

the separation of power decision-makers and individuals do not have complete freedom when 

exercising their rights and powers they use that within a certain set of rules. The power carries 

out its powers and its relations with other political actors within the constitutional rules. The 

relations between the individual and state and their legitimacy in the governing process are also 

determined and limited by this basic set of rules. In this respect, individuals and decision-makers 

accept the rule of law and according to this, they carry out their actions. The rule of law against 

arbitrary behavior and practices, because acting arbitrarily is against the principle of equality and 

democracy as well. We need to impartial and independent state organs and institutions to 

preserve the principle of equality against arbitrary behaviors and practices. At that point, 

Separation of powers is quite helpful. The Separation of powers creates the limitation of power. 

Laws and institutions restrict the state to guarantee the fundamental rights of the citizens. 

Therefore, to protect and secure to individual rights and freedoms these three powers should 

allocate among the different bodies, otherwise. like in authoritarian and totalitarian regimes, 

individuals do not have protection against the arbitrary actions of power. It will be caused to be 

an anti-democratic regime if all these three powers collected in one hand. The democratic regime 

needs to checks and balances system; individual freedoms would be protected against the state. 

The most important point in here is independent and impartial judiciary otherwise it is very 

difficult to protect individual freedoms and rights against the power. The basic purpose of the 

constitution to restrict the absolute power of the state in favor of individual freedoms. The safest 

way to protect political freedoms is the existence of balance and control mechanism. Without the 

principle of separation of powers, the effective protection of individual rights and freedoms is 

not possible. You cannot now, collecting all powers in a hand how might change the human 

behavior and the person will go crazy with the power.5  

CRITICISM AGAINST MONTESQUIEU’S THEORY 

There are some criticisms against this theory. The criticisms are as follows:- 

Complete separation is neither possible nor desirable: As the government is a single entity so it is 

impossible to have complete separation of three organs of government. It is not desirable 

because without having mutual coordination amongst these, the government cannot carry out its 

                                                           
5Mizgin, Importance Of Separation of Powers, http://aie-internship.com/importance-of-separation-of-powers-by-
mizgin/, Jul 31, 2019 

http://aie-internship.com/importance-of-separation-of-powers-by-mizgin/
http://aie-internship.com/importance-of-separation-of-powers-by-mizgin/
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functions effectively and efficiently. Complete separation of powers amongst these organs can 

seriously limit the unity and coordination needed by the three organs. Thus, its three organs can 

never be completely separated. The legislative, executive and judicial functions are 

interdependent and inter-related functions and hence cannot be fully separated. Impracticable in 

itself: As stated by this theory, we cannot fully use separation of powers. The function of law-

making cannot be exclusive domain of the legislature. The needs of our times have made it 

essential to provide for law-making by the executive under the system of delegated legislation. In 

the same way, judges while giving judgments lays down certain judicial legislation which is 

criticized as judicial overreach. Unhistorical: It is criticized that the theory of separation of powers 

is unhistorical as it has never been in operation in England. While formulating and advocating 

this theory, Montesquieu advocated that it was at work in England. Under the British 

parliamentary system of government, there is a close relationship between the British parliament 

and the Cabinet. Even there is no separation of judiciary from legislature and the British House 

of Lords acts as the highest court of appeals. The British Constitution has never been based on 

the theory separation of powers. The three organs of government are not equal: It is criticized that the 

theory of separation of powers wrongly assumes the equality of all the three organs of the 

government. The legislature of the state is always regarded as the primary organ of government. 

The work of the government begins by law-making. However, in actual practice the executive 

acts the most powerful organ of the government. The judiciary is considered to be the weakest 

organs, yet it is always held in high esteem by the people. But, it appears to me that this 

preposition has no application in India because with the passage of time, Indian judiciary has 

proved to be the strongest organ but not dominating. Therefore I think that this criticism has no 

application in India and the three organs are equally respected in India. Separation of powers can lead 

to deadlocks and inefficiency: As discussed earlier, separation of powers may lead to deadlocks and 

inefficiency in the working of the government. It may create a situation in which each organ can 

get engaged in conflict and deadlocks with other two organs. Liberty does not depend only upon 

separation of powers: The critics of this theory reject the view that liberty can be safeguarded only 

when there is a separation of powers among the three organs of the government. Further, they 

argue that in the absence of fundamental rights, independent judiciary, rule of law, economic 

equality and a spirit of democracy, there cannot be liberty even when there may be present full 

separation of powers. Separation of functions and not of powers: It is further criticized that the name of 

this theory as ‗ The Doctrine of Separation of Powers‘ is wrong because this theory actually 

advocates a separation of functions and not the powers. Power of the government is one whole. 

It cannot be separated into three separate parts. It is at the back of the functions of all the three 
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organs of government. The theory of separation of powers is really a theory of separation of 

functions. Thus, the theory of separation of powers has several limitations. All scholars accept 

that absolute and rigid separation of powers is neither possible nor desirable. Three organs of 

government cannot be and should not be totally separated into unrelated water-tight 

compartments.  

EVALUATION OF THE DOCTRINE 

In a strict sense, the principle of separation of powers cannot be applied in any modern 

Government either may be U.K., U.S.A., France, India or Australia. But it does not mean that 

the principle has no relevance nowadays. Government is an organic unity. It cannot be divided 

into watertight compartments. History proves this fact. If there is a complete separation of 

powers the government cannot run smoothly and effectively. The smooth running of 

government is possible only by co-operation and mutual adjustment of all the three organs of the 

government. Prof. Garner has rightly said, “the doctrine is impracticable as a working principle of 

Government.” It is not possible to categorize the functions of all three branches of Government 

on a mathematical basis. The observation of Frankfurter is notable in this connection. According 

to him ―Enforcement of a rigid conception of separation of powers would make Government 

impossible.‖ It is my opinion that the doctrine of Montesquieu is not merely a ―myth‖ it also 

carries a truth, but in the sense that each organ of the Government should exercise its power on 

the principle of ―Checks and Balances‖ signifying the fact that none of the organs of 

Government should usurp the essential functions of the other organs. Professor Laski has aptly 

remarked: “It is necessary to have a separation of functions which need not imply a separation of personnel.”6  

DEFECTS IN DOCTRINE  

Though theoretically, the doctrine of separation of powers was very sound, many defects 

surfaced when it was sought to be applied in real life situations. Mainly, the defects were found 

in this doctrine were that historically speaking, the theory was incorrect. There was no separation 

of powers under the British Constitution. At no point in time, this doctrine was adopted in 

England. As Prof. Ullman says: “England was not the classic home of separation of powers.” It is said: 

“Montesquieu looked across foggy England from his sunny vineyard in Paris and completely misconstrued what he 

saw.” This doctrine is based on the assumption that the three functions of the Government viz 

legislative, executive and judicial are independent of distinguishable from one another. But in 

fact, it is not so. There are no watertight compartments. It is not easy to draw a demarcating line 

                                                           
6Tej Bahadur Singh, Principle Of Separation Of Powers And Concentration Of Authority, J.T.R.I. Journal, 2nd Year, Issue 4 & 
5, 1996, http://www.ijtr.nic.in/articles/art35.pdf 
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between one power and another with mathematical precision. It is impossible to take certain 

actions if this doctrine is accepted in this entirety. Thus, if the legislature can only legislate, then 

it cannot punish anyone, committing a breach of its privilege; nor can it delegate any legislative 

function even though it does not know the details of the subject-matter of the legislation and the 

executive authority has expertise over it; nor could the courts frame frame rules of procedure to 

be adopted by them for the disposal of cases. Separation of Powers thus can only be relative and 

not absolute.d) Modern State is a welfare State and it has to solve complex socio-economic 

problems and in this state of affairs also, it is not possible to stick to this doctrine. Justice 

Frankfurter said; ―Enforcement of a rigid conception of separation of powers would make 

modern Government impossible.‖ Strict separation of powers is a theoretical absurdity and 

practical impossibility. 7  The modern interpretation of the doctrine of Separation of Powers 

means that discretion must be drawn between ‗essential‘ and ‗incidental‘ powers and one organ 

of the Government cannot usurp or encroach upon the essential functions belonging to another 

organ but may exercise some incidental functions thereof. 8  The Fundamental object behind 

Montesquieu‘s doctrine was liberty and freedom of an individual, but that cannot be achieved by 

mechanical division of functions and powers. In England, the theory of Separation of Powers is 

not accepted and yet it is known for the protection of individual liberty. For freedom and liberty, 

it is necessary that there should be Rule of Law and impartial and independent judiciary and 

eternal vigilance on the part of subjects.9  

INDIAN OUTLOOK 

The Doctrine of Separation of Powers, was proposed by Montesquieu, in his work, De l‘espirit 

des lois, although the first thought of separating the legislative power was proposed by John 

Locke, into: discontinuous legislative power, continuous legislative power and federative power. 

In 1787, The founding fathers of the United States of America, incorporated this principle into 

their constitution. Montesquieu proposed the basic principle to be that the same person should 

not form part of more than one of the three organs of the government. Ideally, that means that 

Ministers should not be elected. This is one principle that is different between the Indian and 

United States government, where the Secretaries to the President are non-legislative appointees. 

Accumulation of power in any more than one of the branches of the government, would amount 

to the base of tyrannical rule, whether self-appointed or elected. The Indian Constitution has not 

expressly recognized the Doctrine of Separation of Powers, but there is also the assumption that 

                                                           
7 Friedmann, Law in a Changing Society (1996) 
8 Basu, Administrative Law(1996) p.26 
9 Takwani, C.K : Lectures on Administrative Law (Eastern Book Company, 4th edition) 
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one wing of the government will not interfere with the other. Cases like I.R Coelho v. State of Tamil 

Nadu10 and Indira Gandhi v. Raj Narain11, observed the separation of powers was limited, unlike the 

United States. However, none of the three separate organs of the Republic can take over the 

functions assigned to the other, even by resorting to Article 368.12 In India, the doctrine of 

separation of powers has not been accorded constitutional status. Apart from the directive 

principle laid down in Article 50 which enjoins separation of judiciary from the executive, the 

constitutional scheme does not embody any formalistic and dogmatic division of powers.13 The 

Supreme Court in Ram Jawaya Kapur v. State of Punjab14, held: ―Indian Constitution has not indeed 

recognized the doctrine of separation of powers in its absolute rigidity but the functions of the 

different parts or branches of the government have been sufficiently differentiated and 

consequently it can be very well said that our Constitution does not contemplate assumption by 

one organ or part of the State of functions that essentially belong to another.‖ In Indira Nehru 

Gandhi v. Raj Narain15, Ray C.J. observed that in the Indian Constitution there is separation of 

powers in a broad sense only. A rigid separation of powers as under the American Constitution 

or under the Australian Constitution does not apply to India. However, the Court held that 

though the constituent power is independent of the doctrine of separation of powers to implant 

the story of basic structure as developed in the case of Kesavananda Bharati v. State of Kerela16  on 

the ordinary legislative powers will be an encroachment on the theory of separation of powers. 

Nevertheless, Beg, J. added that separation of powers is a part of the basic structure of the 

Constitution. None of the three separate organs of the Republic can take over the functions 

assigned to the other. This scheme of the Constitution cannot be changed even by resorting to 

Article 368 of the Constitution. In India, not only is there a functional overlapping but there is 

personnel overlapping also. The Supreme Court has the power to declare void the laws passed by 

the legislature and the actions taken by the executive if the violate any provision of the 

Constitution or the law passed by the legislature in case of executive actions. Even the power to 

amend the Constitution by Parliament is subject to the scrutiny of the Court. The Court can 

declare any amendment void if it changes the basic structure of the Constitution.17 The President 

of India in whom the Executive Authority of India is vested exercises lawmaking power in the 

shape of ordinance making power and also the judicial powers under Article 103(1) and Article 

                                                           
10 (1999) 7 SCC 580 
11 1975 AIR 865, 1975 SCR (3) 333 
12 Bani Mahajan, Doctrine Of Separation Of Powers,  https://www.lawctopus.com/academike/doctrine-of-separation-
of-powers/ December 7, 2014 
13 Upendra Baxi: Developments in Indian Administrative Law, Public Law India. 
14 AIR 1955 SC 549. 
15 1975 SCC 1, 61, para 136 
16 (1973)4 SCC 225: AIR 1973 SC 1461. 
17 KesavanandaBharati v. State of Kerela, (1973) 4 SCC 225 
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217(3) to mention only a few. The Council of Ministers is selected from the Legislature and is 

responsible to the Legislature. The Legislature besides exercising law-making powers exercises 

judicial powers in cases of breach of its privilege, impeachment of the President and the removal 

of the judges. The Executive may further affect the functioning of the judiciary by making 

appointments to the office of the Chief Justice and other Judges.18  

JUDICIAL APPROACH 

The separation of power there were times where the judiciary has faced tough challenges in 

maintaining and preserving the Doctrine of separation of power and it has in the process of 

preservation of the above said Doctrine has delivered landmark judgments which clearly talks 

about the independence of judiciary as well as the success of judiciary in India for the last six 

decades. The first major judgment by the judiciary in relation to Doctrine of separation of power 

was in Ram Jawaya v State of Punjab19. The court in the above case was of the opinion that the 

Doctrine of separation of power was not fully accepted in India. Further, the view of Mukherjea 

J adds weight to the argument that the above-said doctrine is not fully accepted in India. He 

states that: 

“The Indian constitution has not indeed recognized the doctrine of separation of powering its absolute 

rigidity but the functions of the different parts or branches of the government have been sufficiently differentiated 

and consequently it can very well be said that our constitution does not contemplate assumption, by one organ or 

part of the state, of functions that essentially belong to another”. 

Later in I.C. Golak Nath v State of Punjab20, Subha Rao, C.J opined that 

“The constitution brings into existence different constitutional entitles, namely the union, the state and the 

union territories. It creates three major instruments of power, namely the Legislature, the Executive and the 

Judiciary. It demarcates their jurisdiction minutely and expects them to exercise their respective powers without 

overstepping there limits. They should function with the spheres allotted to them” 

The above opinion of the court clearly states the change in the court‘s views pertaining to the 

opinion in the case of Ram Jawaya v State of Punjab21 related to the doctrine of separation of 

power. The came one of the most landmark judgments delivered by the Supreme Court in 

Keshvananda Bharti v Union of India22 the court was of the view that amending power was now 

subject to the basic features of the constitution. And hence, any amendment tampering these 

essential features will be struck down as unconstitutional. Beg, J. added that separation of powers 

                                                           
18 Massey. I.P Administrative Law 
19 AIR 1955 SC 549 
20 AIR 1967 SC 1643 
21 AIR 1955 SC 549, 1955 2 SCR 225 
22  (1973) 4 SCC 225) 
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is a part of the basic structure of the constitution. None of the three separate organs of the 

republic can take over the functions assigned to the other 7. Hence this further confirmed the 

opinion of the court in relation to the doctrine of separation of power. Then in Indira Gandhi 

Nehru v. Raj Narain, where the dispute regarding P.M. election was pending before the Supreme 

Court, opined that adjudication of a specific dispute is a judicial function which parliament, even 

under constitutional amending power, cannot exercise i.e. the parliament does not have the 

jurisdiction to perform a function which the other organ is responsible for otherwise there will 

be chaos as there will be overlapping of the jurisdictions of the three organs of the state. Also, 

the constituent Assembly of France in 1789 was of the view that ―there would be nothing like a 

Constitution in the country where the doctrine of separation of power is not accepted.‖ So if 

there is a provision then there should be proper implementation and this judgment emphasis on 

that point only. Also in I.R. Coelho vs. State of Tamil Nadu23, S.C. took the opinion opined by the 

Supreme court in Kesavananda Bharati case pertaining to the doctrine of basic structure and held 

that the Ninth Schedule is violative of the above-said doctrine and hence from now on the Ninth 

Schedule will be amenable to judicial review which also forms part of the basic structure theory. 

From the above few case laws right from Ram Jawaya v state of Punjab in 1955 to I.R. Coelho v. State 

of Tamil Nadu in there has been a wide change of opinion as in the beginning the court was of the 

opinion that as such there is no Doctrine of Separation of Power in the constitution of India but 

then as the passage of time the opinion of the Supreme Court has also changed and now it does 

include the above said Doctrine as the basic feature of the Constitution. 

CONCLUSION 

The doctrine of separation of powers clearly answers the question as to what the proper 

relationship between the different organs of the government should be. According to this theory 

governmental powers should not be vested in the hands of the same person or a group of 

persons. Separate organs must be set up to exercise these functions. It is necessary for smooth 

working of government. Power may be abused when it is entrusted to one man. Democratic 

government is characterized by the separation of powers. There are ‗checks and balances‘ within 

our political system that limit the power of each branch in order to prevent the abuse of power. 

This system divides the state into three branches – the legislative, executive and judicial branch – 

and gives each the power to fulfill different tasks. These branches are also known as the ‗organs 

of government‘. Tasks are assigned to the different branches and their institutions in such a way 

that each of them can check the exercise of powers by the others. As a result, no one branch or 

                                                           
23 AIR 2007 SC 8617 
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institution can become so powerful as to control the system completely. The separation of 

powers is important because it provides a vital system of ‗checks and balances‘: Firstly, it ensures 

that the different branches control each other. This is intended to make them accountable to 

each other – these are the ‗checks‘; Secondly, the separation of powers divides power between 

the different branches of government – these are the ‗balances‘. Balance aims to ensure that no 

individual or group of people in government is ‗all powerful‘. Power is shared and not 

concentrated in one branch. Thus, the core reason of referring the doctrine of separation of 

power is to prevent the abuse of power, because power tends to corrupt and absolute power 

tends to corrupt absolutely. 

  


