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“At the outset we have already laid down that fundamental rights of citizens need to be balanced with 

national security concerns, when the situation so demands. The court is cognizant of the importance of these matters 
for the national security concerns, and takes the same with utmost seriousness to ensure that citizen enjoys life and 
liberty to the greatest possible extent. National security concerns and human rights must be reasonably and 
defensibly adjusted with one another in line with constitutional principles “  

- Foundation for media professionals Vs. Union Territory of Jammu and Kashmir1 
 
 
 

RISE OF DIGITAL ERA 

We are going through the digital era and all is becoming digital, Digital India is a flagship 

programme of the Government of India with a vision to transform India into a digitally 

empowered society and knowledge economy. So as India needs is empowering digitally and also 

every individual needs access to digital platforms for self-empowerment. Time has arrived to 

recognize right to access to internet is a fundamental right under Article 21 and also under 

Article 19.2 Right to Access Internet under Article 21 forms part of right to live with human 

dignity, right to Education, right to information, right to health etc. which are enshrined in 

Article 21 of our Constitution of India. In early 2020 the question of shutting down of internet 

connectivity in the union territory of Jammu and Kashmir 3  came to the consideration of 

Supreme Court of India in the case of Anuradha Bhasin V Union Of India and Ors4 and again the 

court is called upon to address the same issue in Foundation For Media Professional V Union Territory 

Of Jammu and Kashmir & Anr 5 . The fact which give rise to the about two case is  that the 

government restricted the mobile internet speed to 2G and have approached this Court seeking 

4G mobile internet, and the quashing of the impinged order restricting internet in the Union 

Territory of Jammu and Kashmir. The internet connectivity is restricted in the Union Territory 

of Jammu and Kashmir by the government due to security reasons concerning the nation. 

                                                           
1Foundation For Media Professionals vs. Union Territory Of Jammu And Kashmir, MA 001086 - / 2020   
2 Sumeysh Srivastava, Can the Right to Internet Access Flow From the Right to Life?, (03 feb 2021 : 12:14), 
https://thewire.in/rights/internet-access-fundamental-right 
3 Amrit Dhillon, India’s supreme court orders review of Kashmir internet shutdown, (03 feb 2021 : 12:14) 
https://www.theguardian.com/world/2020/jan/10/kashmir-blackout-indias-supreme-court-orders-delhi-to-review-
internet-shutdown 
4WP(C) 1031/2019 
5Ibid 1 
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RIGHT TO INTERNET AS A FUNDAMENTAL RIGHT 

In the Anuradha Bhasin case one of the main questions came for consideration before Supreme 

Court was that whether the denial of internet access to people in Kashmir considering the 

national security violates freedom of speech and Expression and right to free trade and 

Avocation. In a catena of judgements Honourable Supreme Court recognized that free speed as 

a fundamental right and as technology has evolved it recognized freedom of speech and 

expression through various online medium. Expression through internet has gained 

contemporary relevance and is one of the major means of information diffusion. So the freedom 

of speech and expression through internet is an integral part of Article 19(1) (a) of constitution 

and so any restrictions on the same must ne in accordance with Article 19(2). The Honourable 

court also dealt with the ambit of trade and commerce through internet as a fundamental right. 

The internet is also a very important tool for trade and commerce. The globalization of the 

Indian economy and the rapid advances on information and technology have opened up vast 

business avenues and transformed India as a global IT hub. There is no doubt that there are 

certain trade which are completely dependent on the internet. Such a right of trade though 

internet also fosters consumerism and availability of choice. Therefore the freedom of trade and 

commerce through medium of internet is also constitutionally protected under Article 19(1)(g), 

subject to restrictions provided under Article 19(6). The court also pointed out in clear terms 

that none of the Counsels sought to declare right to access internet as a fundamental right and so 

court did not gave its views on the same. To look into the amount of restrictions that a 

government can impose on the use of internet Honourable Court checked various stands took 

by United States of American regarding the same as US is considering as one the state which 

gives wide freedom for speech and expression to the people. The court after studying various 

precedents and facts regarding the restrictions on use of internet came to the conclusion that law 

in US has undergone lot of changes concerning dissent during war.6 The position that emerged is 

that any speech which incites imminent violence does it enjoy constitutional protection. It goes 

without saying that the Government is entitled to restrict the freedom of speech and expression 

guaranteed under Article 19(1)(a) if the need be so, in compliance with the requirements under 

Article 19(2). It is in this context, while the nation is facing such adversity, an abrasive statement 

which is an imminent threat, may be restricted, if the same impinges upon sovereignty and 

integrity of India. The question is one of extend rather than existence of the power to restrict. 

                                                           
6 Valarie B Brannon, Free Speech and the Regulation of Social Media Content, Congressional Research Services, 
CRS report, R45650 (March 27 2019) See Also Virginia v. Hicks, 539 U.S. 113, 119 (2003). Abrams v. United States, 
250 U.S. 616, 630 (1919) 
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NATIONAL SECURITY Vs. RIGHT TO INTERNET 

The court came to the conclusion that even though these rights are part of fundamental rights 

still it is not absolute. Government have complete authority under Article 19 itself for restricting 

the same considering various things affecting state and large group of society. So the court 

considered the principle of proportionality for testing whether a particular restriction amount to 

reasonable restrictions under Article 19.  The eminent constitutional jurist, Kai Moller states that 

the proportionality principle is the doctrinal tool which guides Judges through the process of 

resolving these conflicts.7 One of the theories of proportionality widely relied upon by most 

theorists is the version developed by the German Federal Constitutional Court. The aforesaid 

doctrine lays down a four pronged test wherein, first, it has to be analysed as to whether the 

measure restricting the rights serves a legitimate goal (also called as legitimate goal test), then it 

has to be analysed whether the measure is a suitable means of furthering this goal (the rational 

connection stage), next it has to be assessed whether there existed an equally effective but lesser 

restrictive alternative remedy (the necessity test) and at last, it should be analysed if such a 

measure had a disproportionate impact on the right holder (balancing stage). One important 

feature of German test is the last stage of balancing, which determines the outcome as most of 

the important issues are pushed to the balancing stage and the same thereby dominates the legal 

analysis.8 Under this approach, any goal which is legitimate will be accepted; as usually a lesser 

restrictive measure might have the disadvantage of being less effective and even marginal 

contribution to the goal will suffice the rational connection test. The aforesaid test needs to be 

contrasted with its Canadian counterpart also known as the Oakes test.9 According to the said 

doctrine, the object of the measure must be compelling enough to warrant overriding of the 

constitutionally guaranteed freedom; a rational nexus must exist between such a measure and the 

object sought to be achieved; the means must be least restrictive; and lastly, there must be 

proportionality between the effects of such measure and the object sought to be achieved. One 

of the criteria for testing the proportionality of the orders is the territorial extent of the 

restrictions. In view of the observations made in Anuradha Bhasin (supra), for meaningful 

enforcement of the spirit of the judgment, inter alia, the authorities are required to pass orders 

with respect to only those areas, where there is absolute necessity of such restrictions to be 

imposed, after satisfying the directions passed earlier. 

                                                           
7 Kai Möller,  The Global Model of Constitutional Rights  (Oxford, Oxford University Press, 2012).  
8Arbind Singh vs The State Of Jharkhand, W.P.(S) No.2337 of 2018, 
Kai   Möller,  Constructing   the   Proportionality   Test:   An   Emerging   Global   Conversation, 
Reasoning Rights Comparative Judicial Engagement (Hart Publishing, 2014). 
9 R. v. Oakes, (1986) 1 SCR 103 (Can) SC 
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REVIEW COMMITTEE  

The court opined in both the judgements that as the modern terrorism uses internet in a very 

large extent reasonable restrictions on the use of internet in some areas are permissible but as it 

the freedom of speech and expression through internet and also the freedom of trade and 

commerce through internet are fundamental rights it must be restricted with strict adherence to 

the grounds of restrictions given under Article 19 and also it the authorities imposing reasonable 

restrictions must apply its mind before taking decisions and also the order restricting this 

fundamental right must not be a blanket order. Rule 2 of Temporary Suspension of Services 

Rules 201710 gives that an order of suspension of internet in an area just be passed by competent 

authority and also within 24 hours of the order it must be placed before a review Committee. 

Rule 2(5) provides the constitution of review committee for both centre and state. Rule 2(5) of 

Temporary Suspension of Services Rules 2017 gives the constitution of review committee which 

is to be constituted by the central government shall consist of the following,  

a) Cabinet Secretary – Chairman 

b) Secretary to the Government of India, In-Charge, Legal affairs – Member  

c) Secretary to the Government of India, Department of Telecommunications – Member  

The review committee to be constituted by the state government shall consist of the following:  

a) Chief Secretary - Chairman; 

b) Secretary to the State Government, In Charge, Legal Affairs – Member 

c) Secretary Law or Legal Remembrance, In Charge, legal Officer – Member  

But In media professionals case Supreme Court held that for restricting the internet access to 

people an approval by the review Committee is required but Supreme Court opined that the 

constitution of review committee under Rule 2 Temporary Suspension of Services Rules 2017  is 

not adequate considering the national security at one side and the rights of the people at the 

other side as constitution of review committee given under Rule 2 as given above gives state 

committee consisting of state government representatives also. But supreme court laid that even 

though the internet shut down affects only a small portion of a state or whatever, it is to be 

considered more seriously considering the national security and right of people. So in every case 

review committee at national level must approve the restrictions. The Supreme Court laid its 

opinion on review committee and also given the constitution of review committee as under. The 

shutdown of internet in a place not only affects the place concerned it is for the nation as a 

                                                           
10Temporary Suspension of Telecom Services (Public Emergency or Public Safety) Rules, 2017, G.S.R. 998(E), 7th 
August, 2017 
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whole and also the fundamental right of the people in that place, so the review committee must 

include national level authorities in all cases. This Situation and its effects is not limited to the 

people in that particular locality where internet is shut due to some reason as it affect the state, 

and the nation, the review committee which consist only state level officers, may not be in a 

position to satisfactorily address all the issues raised. The court therefore find it appropriate to 

constitute a Special Committee comprising of the following Secretaries at national, as well as 

State, level to look into the prevailing circumstances and immediately determine the necessity of 

the continuation of the restrictions in the Union Territory of Jammu and Kashmir: 

a. The Secretary, Ministry of Home Affairs (Home Secretary), Government of India. 

b. The Secretary, Department of Communications, Ministry of Communications, 

Government of India. 

c. The Chief Secretary, Union Territory of Jammu and Kashmir The aforesaid Special 

Committee shall be headed by the Secretary, Ministry of Home Affairs (Home 

Secretary), Government of India. 

Supreme Court accepted the right to freedom of speech and expression through internet and 

right to trade and commerce through internet as fundamental rights through Anuradha Bhasin 

Case and Foundation For Media Professional, which is very important in this digital era. Also 

these internet is also misusing and also terrorism is increasing through the use of internet. So in 

many cases it becomes necessary for the government to control the use of internet in some area 

for keeping the security of the nation. So the Honourable Supreme Court considered both the 

liberty of people which is affected due to the restrictions in the internet and also the reasons 

which affect the national interest or largest group of public and court through both the 

judgements above balanced both these by mainly considering the principle of proportionality and 

give effective directions for the same.  

 

 


